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Association Presents Its Views On Review Of 
I.C. C. Orders (H. R. 2916) 


Hearings were held recently by Sub-committee No. 2 of the House 
Judiciary Committee dealing with H. R. 2916, Review of I. C. C. Orders. 
The following communication was submitted to the Committee by Presi- 
dent Chester C. Thompson : 


‘‘The Association of Interstate Commerce Commission Practitioners, 
consisting of over three thousand members admitted to practice before 
the Interstate Commerce Commission, and of which I am President, 
wishes to express its opposition to passage of H. R. 2916, now before 
your Subcommittee. We are not asking for an opportunity to be heard, 
but rely upon the submission of this letter, and upon the attached State- 
ment, concerning H. R. 1468—a Bill substantially like H. R. 2916, made 
orally on our behalf before the appropriate House Subcommittee ap- 
proximately two years ago.* We respectfully request that this letter 
and the attachment, which are being made available through you to all 
members of the Committee on the Judiciary, be incorporated as a part of 
the Hearing Record on H. R. 2916. 

While there are features of H. R. 2916 to which we have no objec- 
tion, we do seriously object to Section 2 which would confer upon the 
Cireuit Courts of Appeal, jurisdiction to review practically all Interstate 
Commerce Commission Orders presently reviewable by a three-judge 
Statutory Court under the Urgent Deficiencies Act, 1913. 

We respectfully submit that since the present practice has func- 
tioned so successfully for approximately thirty-six years, it should not 
be changed without more fundamental reason than has been adduced at 
the present time. The expedition with which the Statutory Courts have 
handled the cases coming before them for review of Interstate Com- 
merce Commission Orders, and the understanding which these Courts 
have displayed with respect to these proceedings, have led to almost 
universal approval of the procedure by Attorneys handling these cases 
and by the interests which they represent, both private and Govern- 
mental. 

The second major objection relates to proposed review by the Su- 
preme Court on writ of certiorari, as proposed in Section 10 of H. R. 
2916, as distinguished from appeal as a matter of right under the Urgent 
Deficiencies Act, 1913. This matter is discussed in the testimony at- 
tached hereto but we wish to call your attention to the following addi- 
tional evidence : 

According to our best information, only three cases reached the 
Supreme Court in the October, 1947, term involving review of Interstate 





*See Statement of Harry C. Ames with report to H. R. 1468, I. C. C. P. Journal, 
March, 1947, Vol. XIV, No. 6, pp. 549-53. 


—617— 








618 I. C. C. PRACTITIONERS’ JOURNAL 





—e 


Commerce Commission Orders under the Urgent Deficiencies Act. Two 
of these were argued and one disposed of on motion. In the current 
October, 1948 term, as we are advised, there are three such cases. (Of 
these, two have been affirmed on motion and one decided upon argu. 
ment before the Supreme Court. There is information on record re. 
specting four cases that may be before the Supreme Court in the next 
term under the presently existing statute. 

It would appear, therefore, that the causes which led to the sugges- 
tion of a change in the method by which these cases may reach the Sv. 
preme Court, whether by certiorari or appeal as of right, do not now 
exist and that this reason for changing the law has been removed. 

In summary, then, it is our view that since the practice under the 
present statute is working satisfactorily, and since the docket of the 
Supreme Court is no longer crowded by cases coming to it on direct ap- 
peal for review of Interstate Commerce Commission Orders, there is no 
adequate justification for the enactment of H. R. 2916.’’ 





Attorney General Tom C. Clark Testifies On H. R. 2915 and 
H. R. 2916 


Mr. Clark’s statement follows: 


I endorse H. R. 2916, a bill identical with H. R. 1468 (80th Cong,, 
2nd Sess.), as reported with amendments by the House of Representa- 
tives Committee on the Judiciary on March 30, 1948, and as endorsed 
by the Judicial Conference in September 1948 (Report of the Proceed- 
ings of the Regular Annual Meeting of the Judicial Conference of the 
United States, September 27-29, 1948, pp. 40-41). This bill provides for 
judicial review of orders of the Interstate Commerce Commission and 
the United States Maritime Commission by United States Courts of Ap- 
peals, rather than by District Courts, and provides for appellate review 
by the Supreme Court through the means of certiorari rather than direct 
appeal. 

I likewise endorse H. R. 2915, a similar bill dealing with initial 
review of orders of the Federal Communications Commission and of the 
Secretary of Agriculture. This bill is identical with H. R. 1470 (80th 
Cong., 2nd Sess.) as reported with amendments by the House of Repre- 
sentatives Committee on the Judiciary on March 30, 1948, and as en- 
dorsed by the Judicial Conference at its meeting in September 1948. It 
is my understanding that the legal staff of the Department of Agricul- 
ture has expressed concurrence in the views of the Judicial Conference 
as embodied in its 1948 report, but that the Federal Communications 
Commission disapproves of those provisions in H. R. 2915 which are 
contained in Section 8 thereof and provide that: 


The Attorney General shall be responsible for and have charge 
and control of the interests of the Government in all court proceed- 
ings authorized by this Act. The agency, and any party or parties 
in interest in the proceeding before the agency whose interests will 








Genera 
W. 
be note 
agency 
402(a) 
state C 
22, 191 
Commi 
thority 
ing suc 
ity, wh 
the Di: 
vided i 
case sh 
missior 
The Ce 
ing juc 
missior 
2915 is 
bility 
hands 
the De 
radio § 
for suc 
which 
do is o 
venien 
oceasic 
handli 
statior 
of adn 








APRIL, 1949 619 





—_—_—_— 


be affected if an order of the agency is or is not enjoined, set aside, 
or suspended, may intervene as of right and be represented by 
counsel in any proceeding to review such order. Communities, 
associations, corporations, firms, and individuals, whose interests 
are affected by the agency’s order, may intervene in any proceeding 
to review such order. The Attorney General shall not dispose of or 
discontinue said proceeding to review over the objection of such 
party or intervenors aforesaid, but said intervenor or intervenors 
may prosecute, defend, or continue said proceeding unaffected by 
the action or nonaction of the Attorney General therein. 


Objection is also made to the third sentence of Section 4, providing that: 
The action in court shall be brought against the United States. 


As no objections are made to the general design of the bills to provide 
for judicial review by the courts of appeal, followed by certiorari, I shall 
limit my comments to the feature of the bills relating to the Attorney 
General’s function in connection with this type of litigation. 

With respect to the Federal Communications Commission, it should 
be noted that there are two modes of review prescribed for orders of that 
agency. Under Section 402(a) of the Communications Act, 47 U.S.C. 
402(a), the same procedure as was prescribed for orders of the Inter- 
state Commerce Commission by the Urgent Deficiencies Act of October 
22, 1913, was made applicable to orders of the Federal Communications 
Commission, except orders granting or denying an application for au- 
thority to operate a radio station. For the reason that the court review- 
ing such action might be deemed to be exercising administrative author- 
ity, which courts of the United States as distinguished from courts in 
the District of Columbia could not constitutionally exercise, it is pro- 
vided in Section 402(b) (47 U.S.C. 402(b) ) that appeals in that type of 
case shall be taken from decisions of the Federal Communications Com- 
mission to the courts of appeals for the District of Columbia Circuit. 
The Communications Commission points out that most of the suits seek- 
ing judicial review of its orders relate to this type of action by the Com- 
mission. I understand that the Commission is of the opinion that H. R. 
2915 is objectionable because it ‘‘ would take the control of any responsi- 
bility for handling court review of the Commission’s orders out of the 
hands of the Commission, where it now resides, and place it primarily in 
the Department of Justice.’’ It is my view that even with respect to 
radio station appeals under 47 U.S.C. 402(b) the ultimate responsibility 
for such matters does not reside with the Commission. The practice by 
which Commission attorneys handle such litigation to the extent that they 
do is one which has grown up largely as a matter of administrative con- 
venience. Since it has seemed to be working satisfactorily, I have had no 
oeeasion to disturb it, in the exercise of my general responsibility for the 
handling of all government litigation. With respect to this type of radio 
station appeals, I consider H. R. 2915 as merely providing a better mode 
of administering handling of such cases, in that the provisions of the bill 
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will have the effect of calling the attention of counsel fer parties seeking 
judicial review to the requirement that the pleadings in such cases shal] 
automatically be served upon the United States as well as upon the Com. 
mission. This will facilitate, as a matter of routine, the exercise of such 
administrative supervision over such litigation as I may from time to 
time have occasion to deem desirable. As no complaints have been 
brought to my attention regarding the existing practice with respect to 
this type of matters, I see no reason why the present practice should not 
be continued after the enactment of H. R. 2915. 

I have often had occasion to emphasize that the Attorney General 
is the people’s lawyer and that the Department of Justice is the nation’s 
law office. Accordingly, 1 regard it as natural and appropriate that the 
Government’s law business be handled in the Government’s law office. 

Indeed, it is the traditionally recognized responsibility of the De. 
partment of Justice to conduct Government litigation. The unified and 
comprehensive management of such litigation is not only in the public 
interest but is a convenience to the courts in promoting efficient adminis. 
tration of justice. 

Just as the Supreme Court recognizes the value of centering re- 
sponsibility for such litigation in the Department, placing it with the 
Solicitor General, so the other federal courts find advantageous the ap- 
plication of the same practice to litigation in those tribunals. 

If any change in that policy is to be made, the question is of suffici- 
ent importance to be the object of a separate bill, dealing comprehens- 
ively with all Government agencies (as was done in the Administrative 
Procedure Act with respect to other phases of agency functioning), and 
should not be dealt with piecemeal as in the present bills. 

It was in keeping with the Attorney General’s recognized responsi- 
bilities for Government litigation that the Judicial Code which recently 
went into effect on September 1, 1948, as Section 1 of Public Law 773 of 
the 80th Congress, approved June 25, 1948, provided in Title 28, Chapter 
157, Section 2323, with respect to suits to set aside orders of the Inter- 
state Commerce Commission, that ‘‘the Attorney General shall represent 
the Government’’ in such actions ‘‘in the district courts and in the Su- 
preme Court of the United States upon appeal from the district courts.” 

This section preserved the existing law, as enacted in 1910, including 
the provisions empowering the Interstate Commerce Commission to be 
come a party and be represented by its counsel in such suits. It will 
be noted that these provisions confer upon the Commission, as compared 
with the status of most other agencies, a position of special privilege as 
a litigant. This is the result of historical reasons known to this Com- 
mittee. The Department of Justice has never proposed to modify this 
status enjoyed by the Commission, but has opposed and does oppose 
attempts to enlarge or increase the Commission’s privileged status be- 
yond that conferred by existing law. 

It is the Department’s view that if the existing law were to be 
changed at all, the change should tend toward giving the Attorney Gen- 
eral greater rather than smaller responsibilities with respect to the con- 
duct of all Government litigation. 
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Under existing law, the courts have the benefit of the views of the 
interested agency as well as those of the more detached and impartial 
Department of Justice. 

The fact that the Supreme Court has not always adopted the Depart- 
ment’s views does not demonstrate that the expression of those views was 
not helpful to the court. 

On the contrary, I think it cannot be denied that it is highly desir- 
able for the Court to have the benefit of the Department’s views, be- 
cause the Department, like the courts themselves, is able to consider in 
a comprehensive manner all aspects of the public interest and is not 
concerned solely with the problems of a single administrative agency. 

Agencies bent upon specialized tasks find it difficult to perform the 
double function of objectively litigating cases assailing their decisions 
as well as of rendering such decisions in the exercise of their quasi-legis- 
lative or quasi-judicial functions. Agency attorneys are apt to insist 
upon a single-minded assertion of the agency’s position with respect to 
administrative policies at the expense of those considerations which are 
of primary importance from the standpoint of the courts. 

When an agency thus narrows its vision, it is not capable of heeding 
so effectively as the courts must, and the Government’s lawyers should, 
the principle of taking into account the law as a whole. As enunciated 
by the Supreme Court in Southern Steamship Company v. National 
Labor Relations Board, 316 U. S. 31, 47 (1942) : 


It is sufficient for this case to observe that the Board has not been 
commissioned to effectuate the policies of the Labor Relations Act 
so single-mindedly that it may wholly ignore other and equally im- 
portant congressional objectives. Frequently the entire scope of 
congressional purpose calls for careful accommodation of one statu- 
tory scheme to another, and it is not too much to demand of an ad- 
ministrative body that it undertake this accommodation without ex- 
cessive emphasis upon its immediate task. 


Similarly, in McLean Trucking Company v. United States, 321 U. S. 67 
(1944) the Court reaffirmed this principle, and held that in determining 
whether a merger of carriers was consistent with the ‘‘public interest’ 
the Commission must make an appropriate accommodation of the policy 
of preserving competition (embodied in the antitrust laws) with the 
policy of promoting efficient transportation service (embodied in pro- 
visions of the Interstate Commerce Act). 

It is sometimes regarded as anomalous that the United States, as 
defendant in a suit to set aside a Commission order, should ‘‘confess 
error.’’ But it is obvious, under elementary principles of pleading, as 
well as the specific terms of Rule 8(b) of the Federal Rules of Civil 
Procedure that, a party has an option whether to ‘‘admit or deny the 
averments’’ of the complaint. Rule 11 requires a conscientious belief by 
the attorney signing a pleading that there is good ground to support it. 
Moreover an attorney representing the United States is under peculiar 
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obligation to act with due regard to the rights of all parties concerned, 
and to acquiesce in just claims as readily as to resist unfounded ones, 
This was emphatically stated by the Supreme Court in Viereck v. United 
States, 318 U. S. 236, 248 (1943). 

Indeed, the importance of a conscientious exercise of informed pro- 
fessional judgment is one of the very reasons why it is advantageous for 
the courts to have the benefit of the Attorney General’s responsibility 
for the conduct of Government litigation. As stated above, the present 
law gives the court the benefit of the Department’s wider experience, 
but does not preclude the expression of the Commission’s individual 
view. 

Hence Congress may well have felt that the Department of Justice 
by origin and tradition is singularly in a position to discharge the high 
standards of duty expected by courts from Government attorneys. In 
the words of the Supreme Court, they have the duty—not merely the 
power—of examining the ‘‘scope and propriety’’ of administrative ac- 
tion and of ‘‘sifting out’’ that which is pertinent and lawful before ask- 
ing the courts to adjudge. Moreover, says the nation’s highest tribunal, 
the wide scope and variety of these questions ‘‘show the wisdom of re- 
quiring the chief law officer of the Government to exercise a sound 
discretion.’’ (Federal Trade Commission v. Claire Furnace Co., 274 
U. S. 160, 174). 

By continuing this procedure the Government can keep on giving 
vitality and meaning to justice, and continue to merit the high esteem 
from courts and public alike which it has enjoyed down through the 
years. 

In addition, Congress may also have felt the importance of uniforn- 
ity in the presentation of Government cases to the courts. It seems 
obviously desirable to have a uniform interpretation of the laws in the 
management of the public business, only attainable, in the words of 
Caleb Cushing, ‘‘under the guidance of a single department’’ possessed 
of ‘‘special qualifications and official authority.’’ Perhaps I can illus. 
trate my point here by referring to the recently enacted Administra 
tive Procedure Act, and estimating the confusion which could result 
through separate presentation by individual agencies of the Govern- 
ment’s interpretation and position, nothwithstanding the fact that the 
Department has recently prepared and issued a manual of its views by 
which the agencies may be guided in their administrative functions. 

If the objections which have been raised to the present form of 
H. R. 2916 and 2915 were incorporated into the law it would certainly 
create a precedent under which every Government agency might feel 
justified in seeking similar control over its litigation. "Whether such 
a step is wise is a considerable question, and one which in my opinion 
should not be accomplished piecemeal in legislation the primary objec 
tives of which do not require a change in long established Congressional 
policy. If such a change is to be made, I view the question as sufficiently 
fundamental and important to deserve separate treatment in a bill 
designed to raise that issue specifically with respect to all Government 
agencies. 
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Clark Amendments To H. R. 2915 and H. R. 2916 


Attorney General Clark offered the following amendments to these 
ills : 

‘In order that the rights of the Government as an aggrieved party 
in proceedings before administrative agencies may be preserved, and 
that existing practice with respect to applications for certiorari on be- 
half of the United States and agencies thereof will not be impaired by 
the enactment of these bills, the following amendments should be con- 
sidered. 


Amendments To H. R. 2915 


In line 16, page 9, strike out the word ‘‘thirty’’ and substitute there- 
for the word ‘‘forty-five,’’ and in line 22 strike out the word ‘‘sixty’’ 
and substitute the word ‘‘ninety.’’ 

Strike out the words following ‘‘judgment”’ in line 23, all of line 
24, and the words ‘‘for a writ of certiorari’’ in line 25 and substitute 
therefor the following: ‘‘Any aggrieved party in the proceeding in the 
court of appeals may file such petition for a writ of certiorari, provided 
that all petitions for certiorari on behalf of the United States or the 
agency shall be filed by the Attorney General or by the Solicitor Gen- 
eral, who shall also be responsible for prosecuting or defending, as the 
case may be, all such proceedings before the Supreme Court.’’ 

On page 7, line 10, substitute for the period at the end of the line 
acomma and add the following: ‘‘except as provided in Section 10.’’ 

Add a new section to follow section 10 of the bill, to read as follows: 
“Nothing contained in this Act shall prejudice the rights of the United 
States in any case in which the United States is aggrieved by agency 
action, and in any such case the agency shall be entitled to separate 
representation in the courts, and the provision of section 4 that all 
actions shall be brought against the United States shall not apply.’’ 


Amendments To H. R. 2916 


In line 25, page 9, strike out the word ‘‘thirty’’ and substitute there- 
for the word ‘‘forty-five,’’ and in line 6, page 10, strike out the word 
“sixty’’ and substitute the word ‘‘ninety.’’ 

Strike out the words following judgment in line 7, page 10, all of 
line 8, and the word certiorari in line 9 and substitute therefor the 
following: Any aggrieved party in the proceeding in the court of appeals 
may file such petition for a writ of certiorari, provided that all petitions , 
for certiorari on behalf of the United States or the Commission shall be 
filed by the Attorney General or by the Solicitor General, who shall also 
be responsible for prosecuting or defending, as the case may be, all such 
proceedings before the Supreme Court. 

On page 7, line 22, substitute for the period at the end of the line 
acomma and add the following: except as provided in Section 10. 
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Add a new section to follow section 10 of the bill, to read as follows: 

“‘Nothing contained in this Act shall prejudice the rights of the 
United States in any case in which the United States is aggrieved by 
agency action, and in any such case the agency shall be entitled to sepa- 
rate representation in the courts, and the provision of section 4 that all 
actions shall be brought against the United States shall not apply.’’ 














- A Call For Cooperation In Simplifying And 
Winnowing Evidence 


By HonorasB.e Cuiypde B. AITCHISON 
Interstate Commerce Commissioner 


I am happy to bear the greetings of the Kansas City Chapter, with 
whom I met a week ago, and to convey its expression of hope for more 
elose relations with you in accomplishing the high purposes of the As- 
sociation to which you and I belong. 

Quite unabashedly, because of lack of time for preparation of some- 
thing new, I reach in the barrel and take out the speech that is on top, 
and give it a new voice, to you. 

Being an Interstate Commerce Commissioner is the most thankless 
task a man ever had, except being a lamenting prophet like Jeremiah. 
Neither he nor I have gotten far with our wailing, possibly because each 
of us wrote out his woes as well as preached them. 

We have been hearing a series of great, nation-wide applications 
for rate increases, almost continuously for three years. Certainly in 
former days these hearings would have attracted great attention. We 
are now engaged in one phase of a governmental proceeding that is 
heavy with portent of effect upon the national economy. Traffic experts 
and their counsel have come from far and wide. Many of them have 
attended many of these successive hearings. But our task is undramatic, 
and it attracts little attention from the general body of the laity, even 
though affecting the mode of life of everyone, old or young. Yet a 
necessary and important phase of the post-war readjustment of the 
economic life of the nation is occurring in the basement of the State 
Office Building in this City. 

When here last, as some may recall, and also in a late address in 
Chicago, I stressed the fact that the normal methods of controversy lay 
a heavy burden upon the parties and an overburdened Commission, and 
I urged the necessity for searching the consciences of all who take part, 
and the use of their utmost professional skill, to lessen the enormous 
bulk of such great proceedings. I repeat that call. What I said gets 
support, if support is necessary, from the recent findings of the Hoover 


Commission, in referring to the processes of the great federal adminis- 
trative commissions : 


The Commission (the Hoover Commission) makes no comment 
as to the fairness of existing administrative procedures, but the 
Commission is concerned with the growth of cumbersome and costly 
administrative procedures. All of this detail is not required for 
‘*due process,’’ or essential for fair and full solution of the various 
problems. The situation, however, is not a static one. Nor is it one 
for which cures can be effected except by continuous and painstak- 
ing effort. 





* Address before San Francisco Chapter, Association of I. C. C. Practitioners, 
March 30, 1949. a 
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I think it is true that much progress has been made in relieving 
these proceedings from cumbersome and costly procedures. For this 
my Commission claims a great deal of credit, and it cheerfully acknowl. 
edges a gradual but distinct change in attitude on the part of many 
who have openly, or tacitly by silence at critical times, cooperated in do- 
ing away with technical procedural tactics to an extent that a generation 
ago would have been unthinkable. Use of the shortened procedure has 
grown so that last year 43% of the formal complaints were handled 
under it. The principles of evidence, already traditionally liberal, have 
been greatly liberalized by common acquiescence. There is a distinct 
tendency to utilize the studies of the Commission’s staff, and to resort 
informally to the records and files of the Commission. But much more 
in this line can be done, on both sides of the bench. If the Interstate 
Commerce Act is to be made to work as completely as its intent, much 
must be done further to lighten the burden upon all of us, in both 
great and small cases brought to the Interstate Commerce Commission. 

I fear that some of our practitioners may not apprehend the situa- 
tion as it involves the effectiveness of the Commission. 

Only last week a United States Senator referred to the Commission 
before which you practice as having reached an all-time low in ineffici- 
ency. Every public officer must cheerfully submit to appraisals of his 
suitability and his performance. Our bar should at all times know how 
the Commission is getting along, if only as a simple matter of business 
prudence. If we are weak or lame, it should show us how to be stronger. 
lf we are prevented from being the institution for good we should be by 
causes beyond our control, we should have your help in removing the 
things that hinder or impede. If we are slandered, I remind you that 
one of the stated prime objects of this Association is to uphold the 
honor and standing of the Commission. 

Obviously, I cannot in these few minutes make an adequate survey 
of the situation that confronts us. And to keep the record clear, I want 
to emphasize that there is no semblance of complaint on my part against 
the policies of Congress or of its agents in now portraying a few facts 
that are public property, and distinctly I am not lobbying for support 
before the Congress or any agency of government. The Commission 
has always been proud to cooperate with Congress and the executive in 
carrying out the fiscal, as well as the substantive, policy of the Congress, 
and it will always do so. 

The annual report of the Commission details its activities. Volu- 
metrically, the matters before it are huge. One item: formal applica- 
tions for common carrier motor certificates, and the like, to the number 
of 3,227 were disposed of in the year generally by a division of the Com- 
mission that specializes in such cases. On an average, in two cases out of 
15 of this large number, one or more petitions for reconsideration come 
to the entire Commission, and each member of the whole body has had to 
put himself in a position to assume responsibility for a vote on 449 of 
them. Now for a few of the matters that came to my own division. 
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There were 733 requests for tariff suspensions. Of fourth-section ap- 
plications there were 839, which exceeded those of the preceding year by 
an even one hundred. I could continue the catalogue of these routine 
functions—often presenting questions of difficulty—to considerable 
length and show that others had likewise increased in number. Refer 
to the Commission’s annual report as to the number and variety of 
finance proceedings handled by Division Four, and the Service Orders 
of an emergency nature entered by Division Three. Referring to motor 
carriers, 10,247 motor carrier applications relating to authority to oper- 
ate were received in the year, and all of them but 122 were acted upon. 
There are 2,202 motor carrier complaints pending. 

Important and time-consuming as are these day-by-day routine 
functions, they do not bear as heavily upon the individual Commissioners 
as the great formal proceedings that are the aftermath of war. Every- 
body knew there would be such an aftermath, but it is more severe than 
could have been foreseen. 

I mention some of these from, the long list set out in the Commis- 
sion’s annual report: the Government reparation proceedings; the new 
and yet untried duties under the Reed-Bulwinkle Bill; the inevitable 
readjustments imperatively needed to alleviate inequalities that are the 
unavoidable result of numerous successive general freight rate increases ; 
the investigations of state rates claimed to cast burdens upon interstate 
commerce; the great and enormously complex railway interterritorial 
divisions cases; numerous petitions for exemption from or modification 
of the Commission’s safety rules as to protection of high speed train 
operations ; the intricacies and complexities of the reorganization of the 
capital structure of about 20,000 miles of railway; completion of the 
valuation of the pipe lines of the country ;—the list could be greatly 
prolonged. I sometimes wonder if our critics could deal more efficiently 
than we with such a vast and diverse congeries of duties laid in the last 
analysis equally on each of 11 mere men. 

It is often said, why not employ more good assistants, and delegate 
to them much of this work. The Hoover Commission recognizes this as 
desirable. But the Commission already has delegated about as much of 
its functions as can be done within the law, and it is not minded to be 
a rubber stamp for the work of unknown assistants operating de facto, 
but without direct legal responsibility. And as to hiring any additional 
assistants, that is presently out of the question. Why talk about expand- 
ing the mediatory functions of the Bureau of Informal Cases, when the 
Bureau has had but one stenographer? The suggestion is sardonic, 
when accompanying it the new Administrative Procedure Act entitled 
“An Act to improve the administration of justice by prescribing fair 
administrative procedure,’’ is made the vehicle for an order by another 
administrative agency requiring us to discharge 12 of our most ex- 
perienced hearing examiners on the stated ground of ‘‘General Con- 
siderations’’ and the like. The problem is exactly the reverse. During 
the war we asked deferment or release from the military service of not 
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one eligible employee. Our service flag was blazoned with more than 
500 stars. Since the war many vacancies remain. The Commission’s 
staff has since decreased greatly in number, and I confess to a fear that 
it be further cut by the end of this fiscal year. It has lost by death a 
startling number of its key men: others have been retired by operation 
of law for age or disability, and some have taken more lucrative jobs. 
Partly this is due to time, but as heart and circulatory impairments 
seem to be our occupational disease, it reflects the strain of the war and 
succeeding years, and the cumulative effect of much battering and over- 
work. More Commissioners have died in office in the last six years than 
in any previous period three times as long. Top men have been and are 
going out, and it will be simply turning the leaves of the calendar until 
many others who are now heavily relied upon must go. 

This would be merely the expected course of nature if the Com- 
mission could recruit likely young persons from the bottom to keep its 
staff full. We all know and respect fine examiners or bureau or section 
heads who entered the service a generation ago as a messenger or junior 
clerk, and made the work of the Commission a career. But, in the words 
of the old song, ‘‘those days are gone forever.”’ 

Probably it is not generally understood that the Commission op- 
erates under two restrictions imposed by law: a ceiling on the total 
number of personnel that may be in the service; and a limitation of the 
amount that may be expended by the agency, usually earmarked as to 
the portion that may be expended for personal services. These limita- 
tions are intricate and technical and presently affect almost wholly the 
appropriation for ‘‘General Expenses.’’ It is out of the question in a 
few minutes to detail them. But the Commission has been forced to a 
policy of filling no vacancies, and of making no promotions not required 
by law (except in indispensable key positions and in the stenographic 
force when lucky enough to be able to do so) and faces the ugly prospect 
that to clear the law it is possible that nearly 50 more separations from 
service must be made by June 30 next. 

The Commission’s peak average in employment was reached in the 
fiseal year 1941, before the late war. It was then 2,734 persons. The 
apparent number fixed as a maximum for the coming fiscal year is 2,223, 
a reduction of 511 under the pre-war peak, which will fall most heavily 
upon the forces used in general administration of the act. Hopes are 
entertained that this low level may be somewhat raised. 

Of course, this has had a depressing effect on morale. I honor the 
men and women who are our fellow workers for their moral courage in 
fighting off this dispiriting influence as they have. 

I submit that the situation calls for united efforts to facilitate and 
simplify the presentations that we must receive. Administrative justice, 
says the Hoover Committee, remains a necessity in our complex economic 
system, but ‘‘today, unfortunately, it is not characterized by economy, 
simplicity, and dispatch.’’ Great nation-wide issues never can be settled 
fairly in their details without a certain degree of expense, intricacy, and 
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consumption of time. These details, however, can still be more simpli- 
fied without loss of efficiency. It is our great task to press harder to 
minimize these wastes by the use of skill and by devotion to the great 
eause of attaining justice. What I hope most earnestly is that the bar 
of the Commission will not be content with registering a passive acqui- 
escence in what I say, but will respond to it as a call for action on its 
art. 

: I shall not leave this call without being more specific as to some 
matters which the bar can do to better the situation. But the bar must 
study the situation for itself, and exercise its ingenuity, and create a 
spirit for enforcement of policies in the profession that will avoid these 
wastes. 

‘*Exhibits’’ have become a fetish. It is as if there were a conclusive 
presumption of law that no witness was credible unless he had an exhibit 
and his credibility was in direct proportion to its size and intricacy of 
detail. 

Far from being helpful, most of the ‘‘exhibits’’ tendered are such as 
to defeat their own purpose. The wheat is buried in a bushel of chaff. 
It is, often, as if the book was hurled at the Commission, and we were 
defied to find out for ourselves what was significant and material. 

I read from the strong article of Justice Prettyman, of the Court of 
Appeals of the District of Columbia, in a recent number of the American 
Bar Association Journal [Sept., 1948, pp. 766-70] in which he points out 
how exhibits could be greatly increased in their influence and usefulness, 
if confined to the significant end results, leaving the underlying wealth 
of detail to be treated as unfiled, but available working papers, if need 
for inspection by anyone develops. This is now done in the great rate 
eases as to certain most important matters, but only by the carriers. 
Why not apply the principle to both sides, and to all proceedings, great 
and small, in which the present complex exhibits are required ? 

I have talked with a law assistant who served several federal judges 
in various courts, and have been told of the dismay with which the judges 
of these courts contemplate these unduly prolix and unnecessarily com- 
plex ‘‘exhibits’’—which, because they so effectively conceal the most 
important matters among a great mass of the trivial and immaterial, 
do not exhibit anything at all. Do we remember Justice Brandeis’ 
sarcastic comment on the fact that the record in one Commission case in 
the Supreme Court weighed 75 pounds? Other judges—and several of 
them—have told me of records certified to their courts in packing boxes 
that were never unpacked. 

Now, these documents come from the suitors and their counsel—not 
the Commission—and it is up to the bar of the Commission to clean up 
this bad practice, even if it means foregoing a few fees. 

Again, the possibilities of exchange of data have never been ex- 
hausted, although encouraged by the Commission for years. Yet many 
of us have seen instances where the practice, beside avoiding the unde- 
sirable element of surprise, has dramatically shortened the hearing and 
has made a much cleaner record. 
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There is much to be said for the old common law method of securing 
an issue—a single, material matter of fact affirmed on one side and 
denied by the other, the truth or falsity of which determined the cage, 
That is oversimplification of many of our cases, yet not all. But to what 
extent do you apply these tests: is it necessary for the Commission to 
know this in order to determine this controversy; if so, is this an ap. 
propriate method of showing the fact? Once I stated these principles 
to Chief Justice Stone as constituting a code of administrative agency 
evidence. He answered: ‘‘ Why, you’ve stated the whole law of evidence 
in any class of cases.”’ 

My observation is that the advocate who can best simplify his state- 
ment of significant facts, and then hammers on those, is usually the 
most successful. I well remember how Commissioner Franklin K. Lane— 
whose memory San Francisco still reveres—took the ball away from a 
fumbling advocate who was making no progress. Hitching his chair to 
the end of the bench, he leaned over and in a friendly tone asked the 
witness: ‘‘Tell me in your own way how this rate adjustment hurts 
you?’’ ‘‘Why Judge—’’ commenced the witness, and the terse and 
graphic answer that followed made all further examination superfiuous. 
The case that counsel said would require days to try was heard in an 
hour and twenty minutes. 

We have our faults, too. Discuss them with us: find out if they are 
capable of remedy within the limits of the law and available personnel. 
Give us whatever aid we need, and if we then fail to rise to our responsi- 
bilities, it will be our fault. But do everything you can on your side to 
make it possible for the agency before which you have elected to practice 
to perform its vast and varied tasks intelligently and promptly. 

Will you study this, or will you do as did the Children of Israel 
when Jeremiah raised his voice in lamentation—come around to me and 
say ‘‘I liked your talk,’’ and then walk away to get back to the office as 
fast as possible? I can fancy Jeremiah saying ‘‘I don’t want you to like 
my talk, and I wasn’t talking: I was telling you.’’ Or will you say: 
‘‘The old boy was in rare form to-day; maybe he has something, and I 
guess we’d better appoint a committee to consider it.’’ And then, when 
Jeremiah and I come around the next time there is a general rate case to 
be heard, will we find you still bowing down to Baal and worshipping 
in the high places, and putting in vast, incomprehensible exhibits that 
would require weeks of study ? 

The answer is up to you. 
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Hearing Examiner Personnel Under The 
Administrative Procedure Act 


FIRST REPORT OF THE CONSULTANTS TO THE UNITED STATES CIVIL SERVICE 
COMMISSION * 


Because of the interest that is being shown in the recent report of 
the consultants to the U. ‘8. Civil Service Commission with respect to 
Hearing Examiners, that report is being reproduced below: 


“I. History, Objectives, And Problem 


As necessary background it will be desirable to mention first (1) 
the origin of the project, (2) the appointment of consultants, (3) the 
standards aud limitations applied, and (4) the several different classes 
of persons examined. 


1. Origin of the Project 


No attempt will be made here to discuss the long history of studies, 
reports, and legislative proposals which led to the present undertaking. 
They are summarized in the Report of the Committee on the Judiciary 
of the House of Representatives with respect to the Administrative Pro- 
cedure Act (Report No. 1980, 79th Congress, pages 7-16; also Senate 
Document No. 248, 79th Congress, pages 241-250). 

The group of consultants was established and appointed by the 
United States Civil Service Commission pursuant to the responsibility 
conferred by Section 11 of the Administrative Procedure Act of June 
11, 1946. 

The whole of the Administrative Procedure Act is important in un- 
derstanding the policy adopted by Congress and the Executive with re- 
spect to examiners in ‘‘formal’’ administrative cases. Section 7(a) pro- 
vides that only the heads of agencies or examiners may serve as presiding 





_ *The following remarks of Representative Francis Walter of Pennsylvania rela- 
~ % 5 report were contained in the Congressional Record of March 16, 1949, 
p. ; 

_ “Mr. Speaker, for many reasons, the report which follows is an enduring ad- 
ministrative-law document. It is one of the more fundamental early fruits of the 
Administrative Procedure Act of 1946. Among the least significant of its features 
is the announcement that some Federal Administrative trial examiners should be 
removed for inexperience or incapacity. Much more important is the fact that it 
describes the beginning of a system of great promise for the selection of what 
amounts to administrative judges in Federal agencies. It is not only a notable ex- 
ample of service—uncompensated—by members of the legal profession but also a 
welcome instance in which an agency of the United States has thus utilized the great 
resources of the bench and bar in practice. It is a long step forward in the creation 
of a corps of judicial officers worthy of the executive branch of the Government of 
the United States. It is another hopeful chapter in the reform of administrative 
law initiated by lawyers a decade or so ago. It is living proof of the determination 
of the Nation to preserve in the flesh its tradition of government under law. 
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officers, which in general and with few exceptions means that only ex- 
aminers may perform functions otherwise committed to officers appointed 
by the President and confirmed by the Senate. Such examiners, under 
the same section, must be able to perform those functions in an impartial 
manner and are subject to disqualification in particular cases. Sections 
7(b) and 7(c) demonstrate that they are to exercise their hearing fune- 
tions judicially. Section 8 provides that, with some exceptions, they 
are not only to hear cases but to take an important part in the decision 
of cases. Sections 9 and 10 emphasize that their actions must conform 
to law. 

Section 11 of the Administrative Procedure Act provides that ex- 
aminers shall be qualified and competent, perform no duties of a nature 
which would be inconsistent with their functions as examiners, and enjoy 
independence and security of tenure. It also provides that, consistent 
with the Act, these objectives are to be carried out within the framework 
of the Civil Service system and for that purpose the Civil Service Com- 
mission is given special powers. Section 11 thus reads in full as follows: 


Subject to the civil-service and other laws to the extent not in- 
consistent with this Act, there shall be appointed by and for each 
agency as many qualified and competent examiners as may be neces- 
sary for proceedings pursuant to sections 7 and 8, who shall be as- 
signed to cases in rotation so far as practicable and shall perform 
no duties inconsistent with their duties and responsibilities as ex- 
aminers. Examiners shall be removable by the agency in which they 
are employed only for good cause established and determined by the 
Civil Service Commission (hereinafter called the Commission) after 
opportunity for hearing and upon the record thereof. Examiners 
shall receive compensation prescribed by the Commission independ- 
ently of agency recommendations or ratings and in accordance with 
the Classification Act of 1923, as amended, except that the provisions 
of paragraphs (2) and (3) of subsection (b) of section 7 of said Act, 
as amended, and the provisions of section 9 of said Act, as amended, 
shall not be applicable. Agencies occasionally or temporarily in- 
sufficiently staffed may utilize examiners selected by the Commission 
from and with the consent of other agencies. For the purposes of 
this section, the Commission is authorized to make investigations, 
require reports by agencies, issue reports, including an annual re- 
port to the Congress, promulgate rules, appoint such advisory com- 
mittees as may be deemed necessary, recommend legislation, sub- 
pena witnesses or records, and pay witness fees as established for 
the United States courts. 


Pursuant to Section 11 of the Administrative Procedure Act the 
Civil Service Commission first appointed an advisory committee to recom- 
mend requirements and procedures. It assisted the Commission in classi- 
fying examiner positions, proposed regulations, and suggested minimum 
qualifications for examiners. The Commission then held a public hearing 
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at Washington, D. C., where members of Congress and representatives 
of agencies, the public, and interested professional organizations stated 
their views. Thereafter the Commission issued regulations (12 F. R. 
6321, September 23, 1947). 

Section 34.3(a) of those regulations provides that incumbent ex- 
aminers with full or competitive Civil Service status ‘‘may be given ab- 
solute appointments as hearing examiners * * * if they are found by 
the Commission to be qualified and competent to perform the duties of 
hearing examiners.’’ Such examiners must have been serving in posi- 
tions which became hearing examiner positions on June 11, 1947, and 
must have been conditionally appointed to such positions under the Ad- 
ministrative Procedure Act on such date. The Commission’s simultane- 
ous release of September 22-23, 1947, states that for this purpose the 
Commission would establish the present group of consultants, that the 
latter would develop standards, that in accordance with such standards 
the Commission would make a complete qualifications investigation of 
each incumbent, that such incumbents would be required to appear be- 
fore the consultants for oral interviews, and that only those incumbents 
whom the consultants found ‘‘eminently qualified’? to be hearing ex- 
aminers would receive regular appointments under the provisions of the 
Administrative Procedure Act. 

It is to be noted that the foregoing applied only to persons who 
(1) had full civil service standing and (2) were actually performing 
examiner work. But thereafter, in May 1948, the function of the con- 
sultants was extended to the determination of the qualifications and 
eligibility of (1) so-called ‘‘war service’’ or ‘‘temporary’’ incumbent 
examiners and (2) applicants for examiner positions who were either 
non-examiner government employees or outsiders engaged in private 
professional work or state or local government service. The consultants 
were thus asked to function with respect to all present or prospective 
examiners who are subject to the Administrative Procedure Act. 


2. Consultants and Associates Designated 


There are, in fact, two groups of consultants. The first, appointed 
at the close of 1947, consists of Douglas L. Edmonds, Associate Justice, 
Supreme Court of California; Joseph W. Henderson of Philadelphia, 
former president of the American Bar Association; Laurance M. Hyde, 
Associate Justice, Supreme Court of Missouri; Wilson M. Matthews, 
Examiner, United States Civil Service Commission; Carl McFarland, 
chairman, practicing attorney of Washington, D. C., and former Assist- 
ant Attorney General; and Willis Smith of Raleigh, North Carolina, for- 
mer president of the American Bar Association. These have remained 
the principal group to date. 

When the consultants’ function was extended to war service and 
temporary incumbents and outside applicants in May 1948, on the recom- 
mendation of the original group of consultants the Commission ap- 
pointed the following advisory consultants or associates to function in 
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the several regions of the country: Albert Ewing of Nashville, Tenn- 
essee, delegate of his state to the governing body of the American Bar 
Association, for part of the South; Chester T. Lane of New York City, 
former general counsel of the Securities & Exchange Commission, for 
New York and New Jersey; Clarence A. Miller of Washington, D. ©, 
vice president and general counsel of The American Short Line Railroad 
Association, for the District of Columbia, Maryland, Virginia, and West 
Virginia; Morris Mitchell, practicing attorney of Minneapolis, for Wis- 
consin, Minnesota, North Dakota and South Dakota; Charles B. Stephens 
of Springfield, Illinois, executive secretary of the Illinois State Bar 
Association, for Illinois and Indiana; Robert G. Storey of Dallas, Texas, 
Dean of the Law School at Southern Methodist University and president 
of the Texas State Bar Association, for Louisiana, Oklahoma, and Texas; 
and Glenn R. Winters of Ann Arbor, Michigan, secretary-treasurer of 
the American Judicature Society, for Michigan. In addition, Chief 
Justice Carl V. Weygandt of the Supreme Court of Ohio and Associate 
Justice John V. Spaulding of the Supreme Judicial Court of Massachu- 
setts agreed to cooperate in the same work on an entirely informal basis 
with respect to applicants from their respective states. The original 
group of six consultants have aided in the regional work at their places 
of residence. 


3. Standards and Limitations to be Applied 


The Commission required the consultants to operate within two 
concepts. Examiners, or applicants for certification to eligibility for ex- 
aminer positions, must (a) have had stated general and special ex- 
perience and (b) demonstrate specified aptitudes or abilities. These 
requirements are established by the Commission’s Examining Circular 
EC-17 issued October 21, 1947. They may be briefly described as fol- 
lows : 


a. Prerequisite general or special experience. 


As a prerequisite to consideration, any incumbent or applicant must 
first demonstrate that he or she has had at least (i) six years’ experience 
of a professional nature, of which the simplest and most common ex- 
ample is six years’ practice or government service as a lawyer, including 
(ii) three to six years of ‘‘specialized experience.’’ The latter means 
experience in the Special fields of ee teen or private endeavor 
loosely known as ‘‘administrative law’’ or ‘‘public regulation.’’ Ex- 
aminer positions are of several different “pealaihenal ‘‘orades’’ under 
the federal employee Classification Act and, under the Commission's 
regulations for examiners under the Administrative Procedure Act, the 
higher the grade (and the salary) the greater the number of years of 
specialized experience required. 

Pursuant to the Commission’s instruction that the consultants 
develop standards, there is attached as Exhibit A a statement of the 
premises formulated and followed by them, together with examples, in 
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applying the rule of the Commission requiring as a prerequisite that 
incumbents or applicants shall have had general or special experience 
of specified duration for the several grades of examiner positions. 

It is also to be noted that, as required by the Commission, general 
or special experience must have been ‘‘ progressively responsible.’’ Thus 
experience so long past as to invite doubt of present ability may not 
qualify an applicant. 

Finally, the Commission requires that previous experience in each 
case must be such as to ‘‘demonstrate conclusively’’ possession of the 
required aptitudes and abilities discussed next. 


b. Individual aptitudes, abilities, and temperament. 


In addition to the demonstrated possession of the required general or 
special experience as set forth above, the Commission has provided that 
incumbents and applicants must have ‘‘demonstrated conclusively’’ their 
possession of certain aptitudes and abilities. These may be fairly sum- 
marized as the general ability to act independently, objectively, efficiently 
and fairly as an administrative judge—which in this case means, more 
specifically, the ability to preside at hearings with dignity and command, 
to assure that necessary factual information is developed for the record 
at a hearing, to analyze evidence and interpret and apply law or policy 
correctly, and to write decisions or recommendations of high quality. 
Of course the case of an incumbent or applicant will be aided to the ex- 
tent that he can further show either diversity of experience or broad 
knowledge of the technical and other specical factors involved in his 
field of special competence. It should be emphasized, however, that the 
consultants have sought generally apt, able, and temperamentally fitted 
exXaminers—not specialists in particular subjects such as radio, railroads, 
or rates. ‘‘The applicants must also show conclusively that they are 
persons of judicial temperament and poise.’’ 

The application of these directions has largely required the judg- 
ment of the consultants in individual cases involving an infinite variety 
of personal qualities, attributes, and combinations thereof. 


4. Classes of Incumbents and Applicants 


Before coming to matters of method and results, it will be helpful to 
differentiate between several groups of persons who have been subject 
to the serutiny of the consultants. 


a. Status incumbents. 


First are those presently doing examiner work with full or competi- 
tive civil service status, who were serving in positions which became 
hearing examiner positions on June 11, 1947, and were conditionally 
appointed to hearing examiner positions under the Administrative Pro- 
cedure Act on that date. This means that they are government em- 
ployees of substantial periods of service. The rules and procedure of 
the Commission contemplate that they be examined first and specially. 
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The Commission has directed that only ‘‘eminently qualified” 
status incumbents be approved by the consultants. It is also to be noted 
that, under the regulations, incumbents or applicants may show the na. 
ture and extent of their prior experience in writing or orally up to the 
time the consultants act on a given case. 


b. Non-status incumbents. 


Next are persons in examiner positions who were either appointed 
during the war, and hence could not acquire full or competitive civil 
service status, or who have been appointed, transferred, or promoted to 
such positions after June 11, 1947, when section 11 of the Administrative 
Procedure Act became effective. These people compete with other goy- 
ernment-employee applicants and complete outsiders. 


c. Non-examiner government employees. 


A third class which should be mentioned are federal employees who 
are not examiners but have applied for certification of eligibility for 
such positions. These people have in many cases been in a position to 
obtain valuable experience in public regulation and so-called adminis- 
trative law. Similarly, many employees of state or local governments 
have made application for certification, and here too their positions have 
in many cases afforded them opportunity to acquire valuable qualifying 
experience. 


d. Private practitioners or specialists. 


The last group are the private practitioners or specialists. Very 
often they have had some public service experience. In the towns and 
smaller cities their experience is apt to be widely diversified. But the 
number of applications of persons of high examiner quality from metro- 
politan areas has been disappointing. Indeed, apart from the special 
and temporary case of the incumbents, it must be admitted that the 
number of well qualified applicants from the ranks of non-examiner 
government personnel and from private practice or specialization is 
disappointingly low. The ratio of high quality privately occupied ap- 
plicants definitely increases in those areas where an active representative 
of the group of consultants is available to publicize the opportunities or 
to consult with those interested—a situation which suggests that con- 
sultants may have recruiting ability of appreciable value. 


e. ‘‘Chief’’ examiners. 


An unexpected development has been the emergence of a serious 
problem when agencies ask that consideration be given the case of fairly 
numerous administrative officers who are called ‘‘chief,’’ or ‘‘ assistant” 
or ‘‘associate’’ chief, examiners. Very few agencies do not indulge im 
the practice of having such officers as a part of their examiner set-up. 
Whether they do or not is of no concern to the consultants. But it does 
concern them to be asked to certify that such persons are incumbent 
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examiners when they are in fact either not performing examiner func- 
tions or are doing so to a necessarily limited extent. This does not mean 
that the consultants would see objection to a chief examiner who had no 
substantial administrative duties and who, like the chief justice of a 
court, is merely the spokesman or first among equals. 

On the other hand, and without seeking to have them certified also 
for permanent appointment as working examiners under the Adminis- 
trative Procedure Act, so far as the consultants are concerned any agency 
may, if it desires, have ‘‘chief examiners’’ or ‘‘assistant’’ or ‘‘associate’’ 
chief examiners for the assignment of cases, keeping of records, and other 
office management functions. If so, no reason appears, even apart from 
the Administrative Procedure Act, why agencies should desire to confer’ 
security of tenure and compensation upon such administrative officers. 

Some agency heads have requested the consultants to express views 
as to the proper organization of an examiner corps for an agency. Al- 
though that problem undoubtedly differs more or less from agency to 
agency and advice upon it is not a function of the consultants, the latter 
can say that in the course of their work they have become convinced that 
one of two serious defects too often results from a chief-examiner form 
of organization. Either the chief examiner becomes immersed in ‘‘house- 
keeping’’ routines which do not require an examiner’s services, or he 
becomes a directing executive destructive of the initiative and inde- 
pendence of his flock who under the Administrative Procedure Act are 
supposed to be freed of such influence. 

In any event the consultants have declined to consider administra- 
tive officers as examiners, even if they hear an occasional case. In some 
instances agencies have certified that chief examiners (or associate or 
assistant chief examiners) were assigned to the duties of a bona fide 
hearing examiner position when in fact the individuals concerned did 
not perform true examiner duties. Hearing examiners, it is true, may 
properly have some duties other than those of conducting hearings or 
making or participating in decisions, and for that reason the consultants 
have considered the actual work of these individuals over a reasonable 
period of time. If that scrutiny did not disclose real examiner work as 
of June 10, 1947, the individuals have been rated as any other non- 
status or non-incumbent applicant and, if found eligible, placed on the 
register for appointment to examiner positions in competition with other 
non-status or non-incumbent applicants. 


Il. Method Of Operation 


The week of February 9-14, 1948, was devoted to meetings with 
representatives of agencies, with representatives of the federal examiner 
corps, and with the Commission. Thereafter the consultants operated 
singly or in panels of two or more for the purpose of individual cases. 
But the whole group met repeatedly for the transaction of general 
business or the discussion of policy and procedure. Associates of course 
operated singly in their regions except when invited to sit in at meetings 
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of the main group or its panels. Oral interviews or examinations were 
conducted with all incumbents and with such non-incumbent applicants 
as seemed qualified on the paper record they had submitted. 

Generally, if a case reached the rating stage, the incumbent or ap- 
plicant was graded on the customary college seale—A, B, C, D, E, and F 
with pluses or minuses and C the passing grade. Thereafter the in. 
dividual or panel, who had conducted the oral interview-examination 
and made the initial: rating, has discussed the case at a meeting of the 
consultants or submitted ordinarily detailed findings by mail. In 
November-December 1948 all incumbent cases had been completed and, 
for the purposes of this first report, the list of non-incumbent applicants 
was closed. Results were reconsidered, particularly with a view to mak- 
ing the determinations in individual cases further uniform and equitable. 
(A post-audit of the results indicates that panels of two or three mem- 
bers tended to more uniform, and slightly more conservative, ratings.) 
Findings have been made in each case, and ratings and grade levels have 
been assigned. Consultants disqualified themselves in cases in which 
they felt they might be prejudiced or partial. They have authorized 
their chairman to authenticate action in individual cases except that, 
when he has disqualified himself in a case or is otherwise unavailable, 
any other consultant may do so. 

In other respects the method is best described by classes of person- 
nel as follows: 


1. Status and Non-Status Incumbents 


In the case of all status incumbents of examiner positions, and of 
non-status incumbents who had been in examiner positions for some 
time, there was first a careful investigation conducted by picked, legally- 
trained, and well qualified investigators of the Commission operating 
under the direction of the consultants. This investigation included in- 
terviews with associates of, and practitioners before, the incumbent a8 
well as a review of his personnel record and the quality of his work. 
Thereafter each incumbent was interviewed by a panel of two or more 
consultants, who at that time or theretofore also examined specimen 
records and reports in cases conducted by the person so examined. 
When all consultants present at the interview-examination were satisfied 
that nothing would be gained by further time (well over an hour was 
the usual interview period per case) the incumbent was excused and 
each member of the panel recorded his vote and judgment secretly. Im- 
mediately thereupon each read what he had so written, the chairman if 
present and participating announcing his last. Then the next case was 
immediately called or the session was adjourned. In only a few cases, 
no matter how many consultants participated, did the several votes and 
judgments vary in range more than, for example, between C and B. 
Ordinarily there might be a difference of at most a C, a C plus, and a 
B minus; or an A, an A minus, and a B. In the usual case two or three 
panel members would reach the identically same conclusion so that, for 
example, there would be a C and two C pluses. 
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2. Non-Examiner Government Employee Applicants 


The application papers of all applicants other than incumbents 
were examined by the Commission member of the consultant group who, 
if he found a lack of prerequisite experience qualifications as set forth 
hereinbefore, marked the application ‘‘ineligible’’ and thus finally dis- 
posed of it for present purposes. Applicants from the federal service, 
who were not in examiner positions, were then usually assigned to the 
two consultants and one associate resident in the Washington, D. C. 
metropolitan area for examination and rating. They first divided the 
cases. Two of them chose to operate as a panel of two on all their cases. 
The other chose to operate alone as authorized by the group. Each re- 
ported orally on his findings and judgment in each case, and discussed 
any doubtful or general problems encountered, with the full group at 
its November-December 1948 meeting. 


3. Outside or Private Practitioner Applicants 


If found eligible in the preliminary screening of papers submitted, 
all other applicants were ordinarily investigated, interviewed, and ex- 
amined by a single consultant or one of the associates located in the 
region in which the applicant resided. They reported their judgment 
and findings in each case either by mail or orally at the November-De- 
cember 1948 meeting. All such cases were either discussed with, or 
carefully reconsidered on the paper record by, regular consultant mem- 
bers of the group. 


4. Future Cases 


Presumably the future method of operation will remain essentially 
the same until changed by the consultants or Commission. Investiga- 
tion and examination of incumbent examiners will, of course, not recur. 
The consultants, later in this report, recommend certain changes in 
method. Naturally, there will be fewer cases to consider and fewer 
vacancies to be filled in agencies or on the register. 


Ill. Results In Specific Cases To Date 


The consultants understand that they will not publish their results 
in individual cases of incumbents or others, nor would the Commission 
normally do so. The consultants have not attempted to determine loy- 
alty questions; pursuant to the Commission’s instructions those are left 
to the Commission’s loyalty review program, to which the action of the 
consultants is subject in each individual case. Presumably the Commis- 
sion will notify agencies respecting action on their incumbents, and an 
individual letter will also be addressed to the incumbent himself. Non- 
incumbents will receive the usual form-letter notification. It may, how- 
ever, be useful to give here the statistics of the results reached by the 
consultants : 
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1. Status Incumbents 


The consultants have not found it possible to apply literally the 
‘‘eonclusively demonstrated’’ and ‘‘eminently qualified’’ standard 
adopted by the Commission. But, despite more liberal approach, the 
number of disqualifications is substantial. Almost all of them are 
grounded upon (1) lack of the prerequisite experience or (2) abilities 
indubitably very mediocre at best. Only a handful of the disqualifi- 
cations are based upon a judgment and finding of bias, prejudice, or 
lack of objectively judicial temperament. Statistics are given in Table 
I. By agencies, the same results are shown in Table IV. 


2. All Other Applicants 


Non-status incumbents must compete with applicants from non- 
examiner positions and private life. Thus, while a status incumbent 
may retain his position though rated only C by the consultants, a non- 
status incumbent may not so long as there are people with higher ratings 
on the register. 

Since as explained above the consultants adopted a liberal rule for 
the grading of status incumbents, they have met with difficulty in the 
grading of non-status incumbents and non-incumbents because, presum- 
ably, the standard should be uniform as between the several classes of 
persons rated. On such a basis, non-status incumbents and non-incum- 
bents become eligible for the register if they achieve a rating of C 
minus. But it would more nearly meet the quality of person sought 
by the Commission—that is, persons whose prior experience and per- 
formance ‘‘demonstrate conclusively’’ that they are ‘‘eminently quali- 
fied’’—if a grade of B minus or better could be established as a pass- 
ing mark. Since it appears that such cannot be done under present 
policy and practice, it is the hope of the consultants that the same re- 
sult will be achieved by the maintenance of a register which, by a suf- 
ficiency of highly rated and graded eligibles, will make it unnecessary 
and impossible for agencies to select persons who are on the register but 
are rated below B minus. To this end continued recruiting is required 
and should be a primary concern of the Commission and other interested 
parties as well as of the group of consultants. 

On this basis the results of the work of the consultants respecting 
non-status incumbent examiners are shown in statistical form in Table 
II. The same results, by agencies, are shown in Table IV. 

The results with respect to all other applicants are shown in statis- 
tical form in Table III. The figures are self-explanatory. There, un- 
like the other classes of applicants, some have been disqualified because, 
for lack of prerequisite experience, they were not eligible for the high 
grade of position they stated as the minimum post they would accept. 
These figures indicate that recruiting may become a chief difficulty if 
the Commission’s high standards are to be maintained. However, with 
increased knowledge of the system and opportunities as well as fewer 
vacancies to fill, that problem does not appear insurmountable. 
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Table I 
Status Incumbent Statistics 
Total number of status incumbent examiners ............-......-..---..-0--0+--0++0 148 
Number lacking required experience 14 
Number lacking required ability or aptitude 28 
Total found not qualified under Commission rules and standards .... 42 


Total found qualified for permanent and unconditional appointment 106 


Table Il 
Non-Status Incumbent Statistics 


Total number of non-status incumbent examiners ............................ 69 
Number lacking required experience 8 
Number lacking required ability or aptitude 4 
Number found not qualified under Commission regulations ............ 12 
Total graded C minus or better 52 
Total graded less than B minus 
I Tae ee es at a ee 32 


NOTE: These figures include 44 persons appointed to examiner positions since 
June 11, 1947. Such appointments required preliminary approval of the Civil Service 
Commission. The incumbents so appointed were required to be selected from ap- 
plicants for consultant approval after conditional approval by the Commission in 
the specific case. This system permitted agencies to maintain their examiner staffs 
during the period covered by this report if they desired to do so. The total of 6 
includes 5 recent cases not completed at the date of this report. 

















3. By Agencies 


No purpose would appear to be gained by publicizing the incum- 
bent statistics by agencies. The several agencies which have applied 
for permanent appointment of incumbents are the Agriculture Depart- 
ment, Civil Aeronautics Board, Civil Service Commission, Federal Com- 
munications Commission, Federal Power Commission, Federal Security 
Agency (Bureau of Old Age & Survivors Insurance, and Food & Drug 
Administration), Federal Trade Commission, Interior Department (Of- 
fice of Indian Affairs and Bureau of Land Management), Interstate 
Commerce Commission, Labor Department, Maritime Commission, Na- 
tional Labor Relations Board, Securities and Exchange Commission, 
and Treasury Department (Alcohol Tax Unit, and Coast Guard). In 
terms of results reached by the consultants and without identifying the 
agencies, statistics respecting incumbent applicants by agencies are 
shown in Table IV. There it appears that there is a wide disparity in 
the present standards and practices of the several agencies so far as 
their examiners are concerned. 
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Table III 
Non-Incumbent Examiner Applicant Statistics 


Public Private 
employees practitioners Total 
. Number of applicants to 1-19-49 — 1499 
Number Found ineligible on original 
review of applications 749 
Number Found eligible for examina- 
tion 625 
. Number of applicants. disqualified 
after examination 
Number of applicants for lack of ex- 
perience 
Number of applicants for lack of 
ability, ete. ..... 
Number of applicants for grade de- 
manded .. 7 
III. Total number of applicants qualified 
after examination 














47 
Total number of applicants qualified 
at B— or better 165 


NOTE: Since the examination is a continuing one and additional applications 
are constantly being filed or processed to final conclusion, the foregoing figures will 
rapidly change by the addition of new applicants and new consultant actions in 
specific cases. Ninety recent cases are as yet’ unassigned and 35 cases, though as- 
signed, have not yet been reported ready for final action. 


IV. Further Immediate Procedure 


Pursuant to the Commission’s standing instructions to the con- 
sultants to make such recommendations as they may deem appropriate, 
it is suggested that the Commission make due provision for (1) the 
prompt effective date of the adverse determinations respecting indi- 
vidual incumbents, (2) orderly access by agencies to the register of eli- 
gibles, and (3) the establishment of a system of full consultant recon- 
sideration and Commission review upon the request or appeal by any 
agency or applicant adversely affected. These suggestions may be ex- 
plained as follows: 


1. Effective Date of Determinations in Individual Cases 


After such consideration and action as the Commission itself may 
desire to take in individual cases or respecting the whole problem, it is 
suggested that the adverse results as to incumbent examiners be made 
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Table IV 
Incumbent Statistics By Agencies 





Total Incumbents Disqualified Qualified 
Agencies Total Status Nomn-statusTotal Status Non-statusTotal Status Non-status 
48 43 - = = : J 
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*For the significance of the figures respecting non-status incumbents, see the 
note to Table II. 


operative promptly except that (1) any such examiner should be per- 
mitted to complete any case upon which he is presently engaged but 
(2) in no event should this period be permitted to extend in any case 
beyond three months save with the written consent of the Commission 
for cause. The purpose of the recommendation is obvious—to make it 
unnecessary for any agency to redo any part of any case already in 
process, and at the same time to permit the Commission to prevent 
evasions for any undue period. 


2. Access to New Register of Eligible Examiners 


Not only because of the substantial number of disqualifications 
found by the consultants but also because many agencies have for some 
time not been filling examiner vacancies, it is necessary that some means 
be found to regulate the access of agencies to the comparatively smali 
register so far made feasible. Since it is uncertain what agencies will 
move first or when, formulation of any hard and fast rule may be im- 
possible at least for a while. However, it is the recommendation of the 
group of consultants that the Commission authorize its employee mem- 
ber, who is now also the group’s executive officer, to regulate the traf- 
fic, so to speak, as best he can with such assistance from other Commis- 
sion personnel as may appear proper and with a view to achieving the 
maximum purpose of the whole operation. 


3. Reconsideraticns by Consultants and Appeals to Commission. 


Every action of the consultant group is, of course, necessarily sub- 
ject to review and revision by the Commission. It has been understood 
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all along that such would not be the case, however, to the extent that 
matters of judgment in individual cases may be involved. The posi- 
tion of the consultants is that (1) they will remain available to re. 
consider promptly any case upon any relevant ground and (2), because 
among other things no court would seem to have authority to review 
these cases, the consultants desire that no impediment be placed against 
full and painstaking review of any case by the Commission. For these 
reasons the consultants suggest that there be two phases to the recon- 
sideration-review process within the Commission, as follows: 


a. Reconsideration. 


It is suggested that the consultants be permitted, upon due appli- 
cation by any agency, incumbent examiner, or other applicant to re- 
consider the grounds of their decision with or without, in the discretion 
of their chairman, further oral interview-examination by an individual 
member or a panel of the consultant group. In any case in which new 
evidence is offered, as for example with respect to prior experience for 
Jack of which an incumbent has been found not qualified, it is suggested 
that it be mandatory that the case be resubmitted to the consultants 
for reconsideration. 


b. Commission review. 


After such reconsideration by the consultants as the Commission 
may see fit to require, it is suggested that next recourse of an appellant 
be to the Commission. With a reconsidered judgment of the consult- 
ants, the Commission should be in a position to pass upon appeals ex- 
peditiously after any necessary intermediate preparatory procedures and 
such oral argument as it may desire to accord the appellants. 


V. Future Operation And System 


The consultants do not assume to foresee, much less now to recom- 
mend the solutions for, the many problems which are bound to appear. 
It does not seem to them, however, that these are likely to be serious; 
they are more likely to be in the nature of adjustments necessary or de- 
sirable as the system begins to settle down. 

There will indeed be two classes of adjustments. First will be those 
which do not involve the qualification of examiners. For example, it 
will be necessary from time to time to review the classification of exam- 
iner positions and assure that incumbents are adequately compensated 
as contemplated by the Administrative Procedure Act. Second will 
be those problems which involye the qualification of examiners. In this 
respect the consultants feel that they may presently offer the following 
several suggestions : 


1. Continuation of the Consultant System 


Although at least for a while it seems plain that the group of con- 
sultants should be held together and continue to operate, some routine 
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adjustments should be made to ease the burden. These need not be 
discussed here. Their present quarters and staff should be maintained. 


2. An Official Examiner Organization 


The consultants strongly recommend that the Commission immedi- 
ately establish by regulation an official Examiner Assembly, composed 
of all examiners unconditionally appointed under the Administrative 
Procedure Act, to act as an advisory body to the Commission and to col- 
laborate with the consultants. Such an organization should be per- 
mitted to organize, elect officers, appoint committees, hold meetings, and 
engage in any activities not incompatible with its general purposes. 
The executive officer of the consultants might be assigned to act as such 
for the Examiner Assembly as well. 


3. In-Service Training, Productivity, and Promotions 


The consultants find that most present incumbents make insufficient 
effort to keep abreast of legal or other relevant developments. Their 
horizons apparently narrow to the routines and confines of their quar- 
ters, with an occasional contact through the press (particularly a rele- 
vant and active trade press) or in conversation respecting the course 
of administrative law or the national setting of the work of only the 
agency they serve. Very few have read official studies, such as the re- 
port of the Attorney General’s Committee on Administrative Procedure, 
or even reports of legislative committees bearing directly on the exam- 
iners of their own agency. 

This regrettable situation should be corrected. The work of the 
Commission and the consultants over the past year will certainly be 
futile if high standards of selection are permitted to deteriorate in the 
individual case after appointment. It occurs to the consultants that 
the Commission, through its control of the classification and promotion 
of examiners, may require of them continued and regular reading, study, 
or even experience beyond the indispensable minimum necessities of 
their daily work. The problem, incidentally, affords a splendid oppor- 
tunity for the proposed Examiner Assembly to make recommenda- 
tions to the Commission for necessary future action. 

Related to the need for greater expertness and broader up-to-date- 
ness of the individual examiner is the matter of individual efficiency and 
productivity. Under present conditions, the consultants have noted 
in some agencies an appallingly low production record for the average 
examiner. Increase of real expertness as well as alertness to develop- 
ments in the relevant related subjects should, of course, carry with them 
an increased and better case output on the part of the individual exami- 
ner. In any event, security of tenure and compensation must not be 
permitted to be turned into license for poor individual performance. 
It oceurs to the consultants that the Commission will need to take ac- 
count of this factor in setting up its promotion registers in each agency. 
In addition, the Commission should undertake some form of periodic 
check of examiner performance to prevent abuse of the security con- 
ferred upon examiners by the Administrative Procedure Act. 
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CHAIRMAN MAHAFFIE OF I. C. C. RECORDS VIEWS RESPECTING 
DISQUALIFICATION OF HEARING EXAMINERS 


In a letter dated March 21, 1949, to Chairman Harry B. Mitchell of 
the Civil Service Commission, Mr. Mahaffie said : 


‘*On behalf of the Interstate Commerce Commission may I call your 
attention to the failure of your Board of Consultants to approve to your 
Commission twelve of our hearing examiners whom we had previously 
certified to you. We note that your Commission in following the recom- 
mendations of your Board of Consultants has undertaken to disqualify, 
under the Administrative Procedure Act, these men as not possessing the 
experience, character or capacity to serve as hearing examiners. 

In setting up job specifications under that act we agree that there 
must be standards as to experience, character, and capacity. We be- 
lieve that we can work out with you an agreement as to such standards. 
As to the twelve men, they have been examiners for this Commission for 
many years. Some of them have conducted hearings in cases which are 
among the most complex and important that come before us. When the 
ratings were announced, one of the examiners not approved was engaged 
in hearing important sections of our Docket No. Ex Parte 168, Increased 
Rates, 1948. As you doubtless know, that involves the railroad freight 
rate structure of the entire nation and is one of the largest and, in many 
ways, most difficult proceedings on our docket. 

These men, generally, have demonstrated ability to act independ- 
ently, objectively, and fairly when presiding at hearings, and to prepare 
decisions or recommendations of high quality. Their manner of dealing 
with practitioners who appeared before them, and their judicial bearing 
and demeanor appear to have met with approval and, so far as we know, 
no serious fault has been found by any practitioner with the ability of 
any of the group to develop evidence, and to apply the law thereto, in 
assigned cases. They have served with apparent satisfaction during the 
now nearly two years they have acted as hearing examiners. Our budget 
is made to cover their status. They are seasoned men and their displace- 
ment would mean a serious loss in the work of this Commission. 

It is understood that these men are filing appeals with your Com- 
mission. Some of them have worked closely with certain of our men- 
bers who, as a consequence, are familiar with their characteristics and 
abilities. It may be that you would find the views of such Commissioners 
helpful to you in your task of passing on these appeals. If this should 
be the case, I hope you will advise me so that arrangements to that end 
may be made. In any event, this Commission will be glad to cooperate 
in any way possible to develop the information you require in order to 
reach a sound conclusion on the merits of each case before a final deci- 
sion is reached on it.’’ 
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ASSOCIATION COMMITTEE PROTESTS DISQUALIFICATION OF I. C. C. HEARING 
EXAMINERS 


A Special Committee of the Association of I. C. C. Practitioners 
wrote to the Civil Service Commission under date of March 21, 1949, in 
behalf of the disqualified hearing examiners of the Interstate Commerce 
Commission as follows: 


“Civil Service Commission, 
Washington, D. C. 


Gentlemen : 


Our Special Committee has been advised of the recent conclusion 
of your consultants the effect of which is to disqualify certain hearing 
examiners of the Interstate Commerce Commission. 

We have nothing but praise for the high purposes of the Adminis- 
trative Procedure Act and for the high standards which have been set 
as to hearing examiners and we are duly appreciative of your sincere 
effort to attain and maintain such high standards. However, we find 
both within the Interstate Commerce Commission and among the prac- 
titioners a general feeling that in this instance the result is extremely un- 
fair because certain men have been disqualified whom we all know to be 
eminently qualified for this position. 

We feel strongly that more thorough consideration should be given 
and more adequate procedure provided where an examiner has been 
disqualified for this position. After a man has served successfully as an 
examiner for many years, and has proved satisfactory to the agency 
which he has served, a finding of disqualification will not only shock him 
and his friends but may have almost a ruinous effect on his professional 
career. Apparently an association of practitioners such as ours does not 
have a standing technically under your rules to file a petition for re- 
consideration. We are, therefore, making the formal request by letter 
that public hearing be granted in this matter and that at least three 
consultants adjudicate these cases after full hearing. 

This request has been considered and approved by the Executive 
Committee of our Association. 


Yours very truly, 


JOHN R. TuRNEY, 

Warren H. WaGner, 

Wiipur LaRor, Jr., Chairman, 
Special Committee on Rules of Practice 
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UNITED STATES CIVIL SERVICE COMMISSION 
Washington 25, D. C. 


April 19, 1949 
Mr. Wilbur LaRoe, Jr. 


Chairman 

Special Committee on Rules of Practice 

Association of Interstate Commerce 
Commission Practitioners 

2218 I. C. C. Building 

Washington 25, D. C. 


Dear Mr. LaRoe: 


In your letter of March 21, 1949, signed by Mr. John R. Turney, 
Mr. Warren H. Wagner, and yourself, you request that more thorough 
consideration be given and more adequate procedure be provided where 
Hearing Examiners now employed by the Interstate Commerce Com- 
mission have been disqualified for the positions they now hold. You also 
request that a public hearing be granted in this matter and that at least 
three consultants adjudicate these cases after full hearing. 

Prior to any decision by the Board of Examiners for Hearing Ex- 
aminer Personnel, a qualifications investigation was conducted. During 
the course of this investigation a number of the incumbents’ associates, 
as well as officials of the agency in which the incumbents are serving, 
were contacted. In addition, each incumbent was accorded an interview 
before a panel of the Board of Examiners for Hearing Examiner Per- 
sonnel. Any decision reached by the Board of Examiners was based on 
full consideration of all this information by the entire Board, consisting 
of six persons appointed by the Civil Service Commission. 

In considering requests for reconsideration, the Board of Examiners 
for Hearing Examiner Personnel will not conduct a formal or public 
hearing. In general, reconsideration by the Board of Examiners for 
Hearing Examiner Personnel will be based on additional record sub- 
mitted in writing by the appellant. As all cases of incumbent Hearing 
Examiners were submitted to the entire Board for Review and action, it 
will not be possible to assign a request for reconsideration to persons 
other than those who took the original action. 


Sincerely yours, 
W. A. McCoy, Chief 


Examining and Placement Division 




















President Thompson Speaks Before Pittsburgh 
Chapter * 


The Transportation System of the United States, in its extent and 
efficiency, is beyond comparison to that of any other in the entire world. 
This Nation has more and better transportation than any other country. 
The progress and development of this System has been a process of 
evolution, beginning with the horse, raft, boat, and covered wagon, not 
to mention the mule-pack, of the original Colonies. 

As the Nation began to spread westward, the need for better trans- 
portation became more clearly evident. Means had to be found to move 
people and things more quickly and in greater volume. The railroads 
and steamboats, and later the motor truck and buses, private automobiles 
and airplanes became those means. Pipelines for the transportation of 
liquid cargo were conceived and today constitute one of the most im- 
portant forms of transport, moving millions upon millions of tons of 
freight underground and thus out of sight. 

Like Topsy, transportation grew up in a hit and miss style. There 
was little planning. Much assistance was received from the Government 
in the way of land grants to the railroads and channel construction and 
maintenance for the steamboats for water transport. With the excep- 
tion of steamboat inspection—for safety only—the Government ex- 
ercised little if any control or jurisdiction over transportation until 
1887, when Congress enacted the organic Interstate Commerce Act, and 
it only applied to rail transportation. That Act was necessary to correct 
transportation practices which were discriminatory among shippers 
and users of rail transport. 

Then and there began a new profession, inasmuch as the many 
complexities resulting from any attempts to regulate transportation 
required the services of specialists. The Commission, in its early efforts 
to regulate rail transportation, created much confusion and chaos by 
its interpretations, applications, and administration of the Interstate 
Commerce Act. The natural result of such confusion was the enactment 
by Congress of Amendments to the original Act. The enactment of 
Amendments has continued to the present day and undoubtedly will go 
on—probably forever. I doubt very much that there has been a Session 
of Congress since 1887 which has not considered some Amendments to 
the Interstate Commerce Act, many of which have been suggested by the 
Commission itself. 

Thus it takes specialists to keep up with the Government in its 
attempt to regulate transportation in varying degrees. That is where 
the Practitioners come into the picture. Almost without exception the 





*Ft. Pitt Hotel, Pittsburgh, Pa., March 28, 1949. The above are excerpts from 
Mr. Thompson’s address. 
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members of our Association—our Fraternity—are specialists in some 
phase of transportation and serve not only their employers or their 
clients but also the general public, and the Government as represented 
by that Regulatory Body. This is true of both types of members of the 
Association—the lawyers and the non-lawyers, neither having a monop- 
oly of the knowledge or of the practical aspects of the complexities of 
a transportation system needed to adequately serve a Nation of some 
145-million people. 

Members of our Association deal exclusively, in their professional 
capacities, with the Interstate Commerce Commission. As an Agency of 
Government, it is more or less typical of other Agencies and Offices of 
the United States, having the same virtues, the same faults, and the 
same ambitions. It wants to do a good job, and generally it does just 
that in carrying out the policies of transportation as determined by 
Congress. However, the Commission is not backward in recommending to 
Congress that its authority and jurisdiction be extended and expanded; 
thus it follows the pattern of all Government Agencies and establish- 
ments—always enlarging, never reducing activities or jurisdiction. 


We in transportation must always be alert and concerned about 


too much Government—too much regulation by it. The resources of the 
United States have been developed through freedom of enterprise; the 
right of private capital and management to build and expand as it sees 
fit, within the bounds and limitations of sound principles and ethies, and 
consistent with the public interest. This Nation enjoys the highest 
standard of living ever known to man, and that standard was estab- 
lished through the private enterprise system. 

The imposition of too much Government, with its ever present 
rules and regulations, could well destroy private enterprise and in- 
itiative in the Transportation Industry. Management must be free to 
work out its problems in the highly competitive field of private owner- 
ship and enterprise. Great Britain’s Transportation System is National- 
ized—run by the Government. That must not happen here. Private 
ownership and management of transportation in the United States can 
be avoided only by the imposition of a minimum of laws, rules, and regu- 
lations upon it by the Government, and these must be confined to the 
protection of the public interest. Anything more, in time will destroy 
the greatest and most efficient System of Transportation ever conceived 
and made to function. 














Task Force Report To Hoover Commission On 
“Regulatory Commissions” 


The March, 1949, issue of the Journal contained the report of the 
Commission on Organization of the Executive Branch of the Govern- 
ment dealing with ‘‘The Independent Regulatory Commissions.’’ The so- 
ealled Task Foree Report to the Hoover Commission on ‘‘ Regulatory 
Commissions’’ has also been published, and the section thereof concern- 
ed with the Interstate Commerce Commission is reproduced below in its 
entirety : 

INTERSTATE COMMERCE COMMISSION 


The Commission is the oldest of the independent regulatory com- 
missions. Established by the act of 1887, it has set the pattern for much 
of the subsequent development of other similar bodies. Its reputation 
for impartiality, independence, and expertness in its decisions, and for 
full procedural safeguards for interested parties have undoubtedly 
contributed to the standing of the independent commission. 


A. Functions and Organization 
Functions 
As a result of successive extensions of its authority, the Commission 
now regulates railroads and related carriers, common and contract 


motor carriers, certain domestic water carriers, pipe lines, and freight 
forwarders. Broadly, its main functions are as follows: 


Rates 


The Commission has extensive powers to fix rates for the various 
classes of carriers, to prevent undue discriminations in rates, to pre- 
scribe joint rates and their division between the interested carriers. 
Carriers must publish and file their rates. 


Service 


The Commission may require carriers to provide reasonable service, 
including through routes (with certain exceptions), and adequate 
equipment and facilities. 


Entry 


All types of carriers (unless exempt) are required to obtain from 
the Commission permits or certificates of convenience and necessity in 
order to engage in transportation. 


Finance and Accounts 


The Commission has control over consolidations, mergers, and 
similar relations among rail and motor carriers; over issuance of 
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securities by them; and over reorganizations of rail carriers. It also 
prescribes the accounting systems and records to be kept by carriers, 
and may require reports and information. 


Safety 


The Commission regulates safety standards and devices for rail and 
motor carriers. 

Most of the important powers vested in the Commission have been 
delegated as broad grants of discretion. Thus rates shall be reasonable 
and not unduly discriminatory, but it is left to the Commission and the 
courts to give content to these terms. This they have done and still do 
largely by the decision of individual issues as they arise in the cases; 
and the process has built up over 300 volumes of printed decisions and 
numerous other cases not fully reported in print. 


Organization 


The Commission is composed of 11 members, of whom not more 
than 6 may be of the same party. Members serve for terms of 7 years or 
until a successor is appointed, and may be removed only for inefficiency, 
neglect of duty, or malfeasance in office. The Chairman is elected an- 
nually by the members, each member serving for 1 year in rotation. 

The Commission operates largely by divisions. Its 11 members are 
divided into 5 divisions, each ordinarily composed of 3 members, for 
decision of most classes of cases coming before it. Each division deals 
with certain types of cases. Only general investigations begun on the 
Commission’s own motion are ordinarily decided by the full Commis- 
sion in the first instance, and in such cases the full Commission seldom 
hears testimony, though it may hear oral argument. Under the shorten- 
ed procedure many cases are assigned to individual Commissioners for 
handling where the parties consent. The great bulk of the hearing work, 
research, and initial report writing is done by examiners. Divisions will 
seldom hear testimony except when a case is reopened, but will com- 
monly hear argument. Numerous disputes are handled informally under 
a variety of procedures. 


B. Status and Composition of Commission 
Independence 


Most carriers, shippers, and students of transportation appear to 
agree that the independent status of the Commission should be main- 
tained. That independence is quite real and has a definite and im- 
portant effect upon the development of transportation policy. Major 
rate controversies have severe political repercussions; sectional and 
group interests are deeply involved in such proceedings. In the hands 
either of the legislature or the Executive, their solution would tend to 
become trials of political strength. 
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The present law seeks their solution by essentially judicial process 
before an expert body, by methods designed to reflect the transporta- 
tion conditions as nearly as possible. Its basis is not the use of rate 
regulation for various possible political or economic purposes, but rather 
to focus primarily on the relevant transportation conditions, including 
costs. Nevertheless, discretion is left to the Commission to dampen the 
shock of change and to recognize competitive factors on the side of the 
shippers as well as on the side of carriers. 

Independence of the legislature and of the Executive Branch have 
been marked throughout the Commission’s history. On rare occasions 
specific controversies have attracted congressional attention and have 
affected the exercise of the appointing power. But these have been 
most exceptional. Indeed, the traditional isolation of the Commission 
has led to the criticism that it ignores too completely general economic 
conditions and basic Government policy in other fields. On behalf of the 
Commission, the reply is that it takes account of such factors to the ex- 
tent permitted by the act and governing decisions within the present 
scheme of regulation. 

Clearly this issue comes ultimately to a matter of degree. Without 
attempting to decide that question, we think that the reasons for main- 
taining the independence of the Commission for its basic regulatory 
task far outweigh any existing or likely conflicts between the Com- 
mission’s regulatory policy and policy formed elsewhere in the Govern- 
ment in peacetime. Where, as in war or other serious emergency, how- 
ever, certain actions or policies must be rapidly coordinated, the limi- 
tations of the statute and procedure stand in the way. Thus, the creation 
of the Office of Defense Transportation was essential for the adminis- 
tration of emergency wartime transport controls. 

Even in peacetime, it may be that the Commission should attempt 
to keep itself better informed of the larger economic context of which 
its regulatory work is inevitably a part in order to give it such weight 
as is proper under the statutory rule of rate-making governing its 
actions. We believe that the appointment of the Chairman by the Presi- 
dent, as hereafter recommended, would facilitate this desirable aware- 
ness without impairing the independence of the Commission. 


Appointments and Compensation 


To attain the benefits of the Commission form, the quality of Com- 
missioners is vital. Integrity is a first consideration; large capacity for 
work is important. Because of the technical nature and great com- 
plexity of the task, broad experience in the field is, as a rule, advan- 
tageous. 

Actually, appointments have been of mixed quality. Not a few 
have been political, but many of these appointees have nevertheless 
made good Commissioners. At times appointees from the minority 
party have appeared to be better qualified since the President was less 
subject to partisan obligations and pressures. The tradition of reap- 
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pointment is strong. The Commission has always had a nucleus of very 
able members, but appointees have only rarely been the best men 
available. 

This fact is disturbing. No useful purpose would be served by 
prescribing more specific qualifications by statute. It can only be hoped 
that the importance of these appointments will, however, be more clear- 
ly recognized. One definite aid in securing able men would be a sub- 
stantial increase in salary in conformity with our general recommenda- 
tion. 


Size of Commission 


Judging by our studies, there is reason to believe that with 11 
members, the size of the Commission impedes expeditious handling of 
matters requiring full Commission action. Of course, to the extent that 
final action is taken by divisions, this handicap is avoided. Still it 
seems likely that a smaller Commission, such as one of 7 members, would 
facilitate superior conference work, fuller exchange of views by the 
members, and more expeditions action. Such a reduction may not be 
feasible, however, unless the burden on Commissioners can be reduced 
by the greater use of informal procedures, relief from administrative 
details, and other improved methods. 

Accordingly, we do not recommend such a reduction until these 
measures have been made effective, but we strongly urge that the pos- 
sibility be fully explored, especially in the light of the administrative 
improvements recommended in this report. 


C. Organization of Commission 


Organizationally, the Commission has employed several devices 
which tend to disperse administrative responsibility. It has a rotating 
Chairman who serves for only 1 year. Its 15 bureaus are administered 
by the individual Commissioners, each serving as reporting Commis- 
sioner for one or more bureaus. Its Bureau of Administration, headed 
by the Secretary, is largely a service organization. Although the Secre- 
tary is gradually relieving the Commission of much administrative 
detail, a good deal is still handled by Division 1 of the Commission, and 
some matters, including organizational changes and the appointment of 
bureau chiefs, are decided by the full Commission in conference. As a 
result, there is little centralized administrative leadership. 

Certain shortcomings in the operation of the Commission seem to 
be traceable, at least in part, to this condition. Among these are: (1) 
The inadequate coordination of policies between different bureaus of 
the Commission handling related problems, discussed later in this sec- 
tion; (2) the overburdening of the Commissioners, especially with ad- 
ministrative details; (3) the delay in disposing of many matters, con- 
sidered in section D of this chapter; and (4) the inadequacy of the 
planning and research programs of the Commission, considered in sec- 
tion E of this chapter. 
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Accordingly, in this section, the major administrative devices are 
analyzed and recommendations submitted for their improvement. 


Chairmanship 


As has been said, the chairmanship rotates annually. This system 
has certain important values. It helps to educate newer Commissioners 
in the work of the agency as a whole, it eliminates competition for the 
chairmanship, and it avoids division of the Commission into supporters 
and opponents of the Chairman. These are real advantages. 

But, in our opinion, the disadvantages outweigh these benefits. In 
a year, the Chairman can just begin to understand the demands of the 
position, and then he is superseded by another member who is very 
likely to be a novice. As a result, the Chairman can never be much 
more than a presiding officer. In addition, many Commissioners, even 
though qualified as members, are not well fitted for administrative 
work or leadership. Consequently, the vital part of the agency’s task 
that is performed by Commissioners themselves is at present little 
directed or stimulated by former leadership. 

For the reasons already summarized, it appears that the Commis- 
sion needs firmer leadership, not only of internal administration but for 
external relations as well. 

In our opinion, this need can be met only by making the Chairman 
the administrative head of the agency, without, of course, changing the 
equal status of the members in the making of policy or substantive 
decisions. As explained in our general discussion, we think that the 
most effective way to achieve this objective is to have the Chairman 
appointed by the President. This will contribute to the stature of the 
position and facilitate the centering of administration under him. 

We do not believe that this would impair or undermine the inde- 
pendence of the Commission. Decisions would still be made by the 
Commission as a whole, and the Chairman’s tenure as a member would 
still be secure and not subject to Presidential termination. 

Of course, the Chairman should not personally handle the adminis- 
trative details, but should delegate much of this work to the Bureau 
of Administration whose Chief should develop into an executive officer 
reporting to the Chairman. Furthermore, the Commission should still 
pass on the most basic matters of administration such as appointments 
of bureau heads and any extensive revision of the staff organization. 
But the Chairman should be responsible for regular administration, and 
for insuring that the work of the Commission is handled efficiently and 
with dispatch and that sources of delay are discovered and corrected. 


Organization of Bureaus 
Present Weaknesses 


Since the Motor Carrier Act of 1935, the staff has been organized 
on two theories: Some bureaus correspond to types of carrier and other 
bureaus to types of functions or activities. For instance, motor-trans- 
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port regulation is handled by the Bureau of Motor Carriers while the 
Bureau of Water Carriers and Freight Forwarders administers the 
regulation of those types of carrier. On the other hand, railroad regu- 
lation is carried on by functional bureaus. 

As a result, separate bureaus deal with rail cases, motor carrier 
cases, and water carrier and forwarder cases in certain matters, and 
such cases also go to separate divisions of the Commission. This separa- 
tion among bureaus and divisions creates some conflicts of policy and 
impedes the handling of cases involving intercarrier competition. Thus, 
there is some lack of coordination in the lines of decision by the several 
divisions where related provisions of the act are being administered. 


Proposed Consolidation 


The bureaus should be reorganized to foster the coordination of 
policy within the Commission and facilitate the development of a 
more adequate policy for the control of interecarrier competition. In 
recent years, the Commission has taken some steps in this direction by 
transferring functions from the carrier type bureaus to functional 
bureaus, such as the Bureaus of Finance and Accounts. 

To complete this shift, our staff recommends the elimination of the 
Bureaus of Motor Carriers and of Water Carriers and Freight For- 
warders, and transfer of their functions to the several existing bureaus 
dealing with various phases of the regulatory task. For example, all 
certificate and finance work might be consolidated in the Bureau of 
Finance. In each type of transportation, entry and abandonments arc 
related to developments in the other types, and the standards are not 
so different as to prevent the exchange of employees as work load 
fluctuates. 

Our staff also suggests a new bureau of rate and service cases to 
bring together the present Bureaus of Formal and Informal Cases 
and Section of Complaints from the Bureau of Motor Carriers. This 
would have the additional advantage of improving the work now 
handled by the Bureau of Informal Cases. Close relationship with 
the Bureau of Formal Cases would facilitate the screening of cases 
to find those amenable to informal settlement, increase the incentive 
to try informal methods, and permit the most efficient use of exami- 


ners. Our staff also suggests that the Bureaus of Enforcement and 
Inquiry be combined. 


Proposed Transfer of Functions 


If a department of transportation is established, it is suggested 
that the Bureaus of Locomotive Inspection, Safety, and Service, and 
the safety functions under the Bureau of Motor Carriers should be 
transferred to that department. While these tasks are not wholly 
unrelated to other regulatory work of the Commission, they are of 
a type suitable for the executive agency. In addition, they would 
provide the foundation for the wartime or emergency tasks of such 4 
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department. This transfer would not, however, substantially reduce 
the burden of the Commissioners, since most of this work is adminis- 
trative and performed by the staff. 


Resulting Organization 


These transfers and consolidations of bureaus would reduce the 
total number of bureaus from the present 15 to 9, including the Bu- 
reau of Administration. This should make the administrative task 
within the Commission more manageable. Even more important, it 
would promote consistency in applying the statutory standards. 

Along with these changes should go the upgrading of the positions 
of bureau heads and section chiefs to raise their stature and compensa- 
tion. 

To further the coordination of various classes of cases, it would 
also seem desirable to reduce the divisions of the Commission from five 
to four dealing respectively with rates; finance, accounts, and valuation ; 
certificates and permits; and administration and enforcement. 


Reporting Commissioners 


The system of having reporting commissioners to supervise the ad- 
ministration of the individual bureaus has some obvious disadvantages, 
especially where the different bureaus are dealing with closely related 
problems as at present. The system appears to have some advan- 
tages, however, as to the substance of their work. With such a wide range 
of Commission responsibilities involving so many types of carriers, 
some specialization among Commissioners is probably necessary and in- 
evitable. This method does tend to keep the Commissioner informed 
about the problems in the assigned bureau and gives the bureau a 
Commissioner to whom to turn for guidance. 

If the proposals already made for improving administration are 
adopted, the system of reporting Commissioners should not involve 
the Commissioner in administrative detail. On balance, its benefits and 
the tradition of the Commission appear to justify its continuance. 


D. Procedural Expedition 
Extent and Causes of Delay 


Commission procedure is to a high degree formal, closely approach- 
ing the procedure of the courts. In many cases, however, where the 
parties consent, shortened and modified procedures are used, but 
these methods are more effective in reducing the burden on the staff 
and Commissioners and the expense to the parties than in cutting 
the time between complaint and decision. In addition, many cases are 
handled informally by the Bureau of Informal Cases and by other 
bureaus as well. 

The progress of the average case is slow: Ordinary complaint 
eases often take from 1 to 2 years, and larger investigations much 
longer periods. On the other hand, certain classes of cases which 
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especially require expedition are handled much more quickly. Rail 
carriers are critical of the slowness in the handling of general rate level} 
cases, and inland water carriers feel regulatory delays to be a serious 
barrier to the advantageous development of their business. In the aver- 
age case parties themselves cause much of the delay by requests for 
postponements and insistence to the utmost on procedural rights. There 
is, however, significant delay within the agency itself both at the staff 
and Commission levels. 





R dations on Procedures 


No single measure is likely to speed the flow of the average case, 
but a number of steps taken together may improve its handling. 


Informal Settlement 


It is suggested that every possible effort be made to strengthen in- 
formal procedures to keep cases off the formal dockets and to settle 
as many of the formal cases as possible. Much is already being done. 
Formal complaints, however, require more screening to determine 
those that may be amenable to informal conference or other procedures 
under Commission auspices. The Bureau of Informal Cases needs 
strengthening both in the number and grades of its employees to en- 
able staff members to make active efforts to settle the more difficult 
informal complaints in lieu of mere correspondence. We have already 
suggested that combining the Bureaus of Formal and Informal Cases 
would promote this same objective. 


Examiners 


Handling of the formal dockets will be speeded and improved in 
quality if the grade of examiners is raised both for hearing purposes 
and for research and report writing. This would help to secure and 
retain the best personnel in these positions. Staff time could be saved 
and efficiency enhanced by shortening examiners’ itineraries so as to 
permit them to begin report writing sooner while details of cases are 
still fresh in mind. The advantages would no doubt outweigh the in- 
creased travel and reporting expense. 


Delegation 


For the purpose of reducing the burden upon Commissioners, re- 
vision of section 17 of the act would be desirable to permit initial deci- 
sion by boards of employees and individual Commissioners on the same 
basis as by divisions of the Commission. The present provisions mini- 
mize the possibility of securing decisions acceptable to the parties since 
all that is necessary to place a case before a division is to take exception 
to the report. Boards of employees are at present little used for initial 
decision, but the vital and successful work of the fourth section and 
suspension boards suggest the possibilities. 
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Formal Proceedings 


In the formal proceeding itself, more progress can no doubt be made 
jn substituting verified statements for oral testimony, in closer control 
of cross-examination and argument, and in curtailing cumulative testi- 
mony. Further relief for Commissioners may be attainable by using 
examiners to hear testimony even in the larger cases, although it may 
be desirable in some instances for Commissioners themselves to take 
testimony. It is worth exploring also whether the requirements of 
hearing may not be eliminated from the statute for certain classes of 
cases. 


E. Research and Policy Analysis 
Research 


although the independence of the Commission should be highiy 
favorable for the conduct of impartial research, the Commission has 
done only limited work of this sort. Moreover, it has shown reluc- 
tance to tackle serious transportation problems, and on its own initia- 
tive to proffer advice to the Congress and the Executive. Where the 
need has been felt, Congress has found it necessary to direct that 
studies be made, and has often’ entrusted them to specially created 
temporary bodies, such as the Federal Coordinator and the Board of 
Investigation and Research, apparently due to a lack of confidence in 
the energy with which the Commission would undertake such work. 

In recent years, the Commission has begun to provide itself with 
vital new research tools: Intensive cost work and waybill studies have 
been undertaken for the purpose of securing a wide range of informa- 
tion concerning traffic flow, rate applications, and numerous types of 
unit costs. These should be especially significant in the regulation of 
intercarrier competition. The increase of research work would be re- 
warding. 


Policy Analysis 


Also useful would be the study by its research staff of the Com- 
mission’s own decisions, of its policy formation, of their direction, 
and of its implications. Moreover, alternatives lying within the lawful 
discretion of the Commission could be explored. In short, capable re- 
search staff could help to meet the need felt by many Commissioners for 
a better opportunity to analyze in ‘broader terms how regulation is de- 
veloping. And they could promote desirable coordination by calling 
attention to the relations between decisions in the several areas of regu- 
latory activity. 


F. Relation to Brookings Recommendations 


The Brookings Report on Transportation proposes the abolition 
of the Maritime Commission and the Civil Aeronautics Board and 
the transfer of their regulatory functions to the Interstate Commerce 
Commission. In our discussions of those two commissions, we have 
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stated our reasons for disagreeing with this proposal and have recom- 
mended that the Maritime Commission and Civil Aeronautics Board be 
continued as separate agencies. 

Accordingly, the recommendations outlined above for the Interstate 
Commerce Commission do not contemplate such a transfer and would 
require some modification if it should be adopted. By comparison 
with the present volume of the Interstate Commerce Commission's 
work, the regulatory load of both these agencies taken together is not 
large, although a larger portion of it might require attention of the 
Commission itself in view of the nature of the problems involved. 
Such added duties could probably be handled without enlarging the 
Commission beyond its present size, but reduction in size would hardly 
be feasible. 

The objective of moving further toward a functional organization 
and the reduction in the number of bureaus and divisions suggested 
above, would clearly have to be postponed for some time. It would 
probably be necessary to establish a new bureau for air regulation and 
to enlarge the Bureau of Water Carriers and Freight Forwarders. 
Separate recognition of these types of transportation likewise would 
probably make necessary the continuance of a separate Bureau of 
Motor Carriers. It also seems quite likely that the consolidation of regu- 
latory powers proposed by the Brookings report could be obtained 
only if some changes were made in the composition of the Commission 
itself at the same time. But it would be highly undesirable to give 
specific representation to types of carriers on the Commission, even 
though some Commissioners might necessarily come to specialize to 
some degree in the types added to the Commission’s control. . 














Railroad Retirement Board Annual Report, 1948 


Space limitations preclude the reprinting of the Railroad Retire- 
ment Board’s complete Annual Report for 1948. However the chapter 
in the report on ‘‘ Administrative Rulings and Court Review’’ is re- 
produced below in its entirety : 


ADMINISTRATIVE RULINGS AND COURT REVIEW 


Most Administrative Rulings in the fiscal year 1947-48, except for 
those dealing with the provisions of the 1946 amendments, involved 
principles discussed in prior annual reports. Of course, the first full year 
of administration of the amended provisions required a large number of 
rulings on new problems arising under those provisions establishing new 
benefits and new concepts of eligibility. Court decisions, as in 1946-47, 
were limited in number. These decisions, the most important rulings con- 
cerning the amended provisions, and some of the more important rulings 
on the coverage of the retirement and unemployment system will be 
discussed. 


Employer Coverage 
‘Carrier’ Coverage 


As in recent years, few new situations were presented which re- 
quired that rulings be made on status as a ‘‘carrier’’; that is, as an ex- 
press company, sleeping-car company, or carrier by railroad subject to 
Part I of the Interstate Commerce Act. In one such case, two closely 
affiliated companies were together found, on the principle of the Untwon 
Stock Yards of Chicago case (discussed in prior reports), to be a carrier 
by railroad subject to the Inter-state Commerce Act. It was ruled in 
this case: that though they owned no rails and did not operate by rail, 
and had no stock connection or other affiliation with any railroad, they 
together owned and operated a freight terminal and passenger station 
used by an independent interstate railroad (Terminal Holding Co. and 
Capital Terminal Co.) In another case, a company which was engaged 
primarily in the quarrying and sale of stone and which leased the 
railroad line of its subsidiary railroad company and operated it as a 
common carrier in interstate commerce, though primarily for its own 
traffic, was held to be, as was the lessor (the Atlanta, Stone Mountain 
& Lithonia R. R. Co.), a rail carrier subject to the Interstate Commerce 
Act. Since, however, the rail operator was the minor part of the quarry 
company’s business and was conducted as a separate enterprise, the 
company was held to be covered by the railroad retirement system only 
as to the rail operations (Pine Mountain Granite Co.). 


“Carrier-Affiliate’”’ Coverage 
As was true of ‘‘carrier’’ rulings, cases arising under the ‘‘carrier- 
affiliate’? provisions were ruled upon in accordance with principles 
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discussed in prior reports. In several instances, however, the facts were 
somewhat different from those discussed in earlier reports. Thus, a 
company (Atlantic Compress Co.) which, by contract with an affiliated 
carrier, compressed cotton shipped under ‘‘carrier’s privilege rates” 
pursuant to which the carrier could elect to move cotton uncompressed 
or have it compressed at its expense, was held to be performing a serv- 
ice in connection with ‘‘railroad transportation’’ and, hence, a covered 
‘‘employer.’’ In another case, the company (Valley Feed Yards, Inc.) 
handled a large volume of. livestock for its own account and on feed for 
others, engaging for that purpose in farming and haying operations, 
and also operated, under lease from a truck-line railroad, certain pens, 
alleys, chutes, and other livestock facilities at which it fed, watered, and 
rested livestock in transit. This company was found to be an ‘‘employer’, 
with regard to its in-transit livestock handling, carrier control being es- 
tablished through contract rather than direct financial interest. 

Status as a ‘‘carrier-affiliate employer’’ was found also-in the case 
of a so-called ‘‘coal exchange’’ organized by certain rail carriers to pro- 
mote the easy and economical transshipment of coal over railroad piers 
by means of a pooling arrangement of railroad facilities and equipment 
(Newport News Coal Exchange, Inc.). Similarly, a commission set up 
by a number of carriers, pursuant to a city ordinance, for the purpose 
of studying and making advisory plans for the separation of street and 
railway grades, was held to have performed a service ‘‘in connection 
with’’ railroad transportation and to be an ‘‘employer’’ (Grade Separa- 
tion Commission, Seattle, Wash.). 

On the other hand, a number of ‘‘carrier-affiliate’’ real-estate 
companies were ruled not to have employer status because their activities 
were found not to be ‘‘in connection with’’ the transportation of pas- 
sengers or property by railroad. Among these was a company (Atlantic 
Land & Improvement Co.) which served only to hold title to terminal 
and other properties leased to, and operated by, a rail carrier; a com- 
pany (Enola Realty Co.) engaged in developing land, constructing 
houses, stores, schools, and hotels for the benefit of the employees of 
its controlling railroad; and a company (Grand Trunk Pacifie Dock 
Co. of Seattle) which engaged only jn leasing a dock from another dock 
company, and in turn subleasing part of the dock for use by an affiliate 
ocean-going steamship company and the rest to commercial stores, offices, 
ete. Another such company (Holston Land Co.), though found to be an 
employer because it performed boarding and commissary services for 
a railroad, was held not to be covered as to its activity of owning and 
renting real estate used fon ordinary commercial purposes. 


Employee Coverage 


As was pointed out in the 1947 annual report, the definition of what 
constitutes a covered ‘‘employee’’ was amended by adding to the qualifi- 
cation that a person be ‘‘subject to the continuing authority of the em- 
ployer to supervise and direct the manner of rendition of his service,’’ 
the following language: ‘‘or he is rendering professional or technical 
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services and is integrated into the staff of the employer, or he is render- 
ing, on the property used in the employer’s operations, other personal 
services the rendition of which is integrated into the employer’s opera- 
tions.’’? Rulings under the amended definition differed little from those 
previously made. Thus, rulings of ‘“‘employee’’ coverage were made for 
persons employed in such professional and technical capacities as “‘at- 
torney,’’ ‘‘district attorney,’’ ‘‘draftsman and structural designer,’ 
“chainman and truck driver,’’ ‘‘ power operator,’’ and ‘‘hotel manager.”’ 
In other cases, however, persons engaged as ‘‘attorney-secretary,”’ 
“claims-attorney,’’ ‘‘division counsel,’’ ‘‘ process agent,’’ and ‘‘lubricat- 
ing engineer’’ were found not to be subject to supervision or direction 
nor in any way integrated into an ‘‘employer’s’’ operations so that 
“employee status’’ was precluded. 

As in prior years, a number of rulings found employee coverage in 
eases of certain individuals employed under special or group contracts. 
These rulings were based on evidence showing either direct supervision 
and control by an:‘‘employer,’’ or the rendition of personal services to 
an ‘‘employer’’ on property used in the ‘‘employer’s’’ operations, the 
rendition of the service being integrated into such operations. Such 
decisions were made, for example, with regard to services under con- 
tracts for the operation of an ‘‘employer’s’’ restaurant, hotels, and eat- 
ing houses; for the lease and operation of a passenger station restaur- 
ant; for the operation of an engine and movement of cars’ by a lumber 
company over tracks of.an ‘‘employer’’; for the handling of messages 
necessary to transaction of ‘‘employer’s’’ depot and railroad business; 
and for the joint use of telegraphic facilities. Contrary rulings were 
made, however, for persons rendering services under special or group 
contracts, the terms of which, as well as the circumstances of the in- 
dividual’s employment, established a lack of supervision and control or 
integration with the ‘‘employer’s’’ operations. Thus, individuals em- 
ployed as ‘‘linemen,’’ under a contract between a telegraph company 
and an ‘‘employer’’ for the maintenance by the telegraph company of 
telegraph lines used by both companies were held not to be ‘‘employees’’ 
of the ‘‘employer.’’ Rulings of noncoverage were made also where per- 
sons rendered services under contracts between railroads and independ- 
ent contractors for the operation of busses; for the repair and renewal of 
platforms and crosswalks; for the construction of freight terminals; for 
the reconstruction of a tunnel; for masonry work and construction of 
tunnels on new line; for the lease and operation of the dining room 
ata railroad station; and for the removal of abandoned track. 

During the past fiscal year numerous decisions were made on the 
employee status of persons employed by railroad YMCA’s. Though 
the arrangements with the various carriers differed, in those cases in 
which complete information was secured it was found that the associa- 
tions themselves were not ‘‘employers’’; further, it was found, the rail- 
roads did not have the necessary control over the services and the serv- 
ices were not sufficiently integrated into the railroad’s operations to 
permit finding that the persons employed were railroad ‘‘employees.’’ 
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Creditable Compensation 


Most of the rulings on ‘‘compensation,’’ like those in the last fiscal 
year, were made under that part of the definition of the term added by 
the 1946 amendments dealing with ‘‘pay for time lost,’’ that is, the part 
which reads: ‘‘An employee shall be deemed to be paid ‘for time lost’ 
the amount he is paid by an employer with respect to an identifiable 
period of absence from the active service of the employer, including ab- 
sence on account of personal injury. ... If a payment is made by an em- 
ployer with respect to a personal injury and includes pay for time lost, 
the total payment shall be deemed to be paid for time lost unless, at the 
time of payment, a part of such payment is specifically apportioned to 
factors other than time lost, in which event only such part of the pay- 
* ment as is not so apportioned shall be deemed to be paid for time lost.’’ 

It was held, under this definition, that the full amount of a person- 
al injury settlement was remuneration paid ‘‘for time lost,’’ since no 
part of the settlement was allocated to any particular factor. Further, 
the decision was, the payment was compensation only for the period 
between the date of injury and the date of settlement since, though the 
employee did not return to service until sometime after the settlement, 
it was not known when the settlement was made if the individual would 
return to service and, therefore, no part of the period after the settle- 
ment could be identified as a period of absence. Prior to the amendments, 
this compensation could not, of course, have been credited at all since, 
under the prior definition, personal injury settlements could not be 
‘*eompensation.’’ In the case of a settlement of a personal injury claim 
of an employee who worked, after his injury, on each day that work to 
which he had seniority rights was available from the day' of his injury 
to the day he resigned, the payment was held not to be ‘‘compensation’”’ 
as ‘‘pay for time lost’’ since there was no period of absence for which 
payment was made. It was decided also that payments made pursuant to 
a workman’s compensation law were ‘‘social-insurance payments’’ rath- 
er than remuneration for ‘‘time lost’’ and thus not ‘‘compensation.’’ 


Survivor Benefits 


Many of the rulings made during the past fiscal year under the 
survivor benefit provisions of the 1946 amendments dealt with the 
question whether a particular applicant was a ‘‘widow,’’ ‘‘child,’’ or 
‘*parent’’ of a deceased employee. In determining this question the act 
specifies that the rules set forth in section 209 (m) of: the Social Se- 
eurity Act shall be applied. That section provides that the Board ‘‘shall 
apply such law as would be applied in determining the devolution of 
interstate personal property. . . by the courts of the State in which he 
[the deceased employee] was domiciled at the time of his death, or if... 
[he] was not so domiciled in any State, by the courts of the District 
of Columbia,’’ and further that applicants ‘‘who according to such law 
would have the same status relative to taking intestate personal property 
as a... widow, child or parent shall be deemed such.’’ Rulings made 
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under this section in this fiscal year totaled 147 and these have re- 
quired investigations of the laws on descent and distribution of almost 
all the States and the District of Columbia. A particularly burdensome 
problem in this connection has been the determination whether a child 
has or has not been ‘‘adopted’’ in such a way as to be considered a 
“ehild’’ of the deceased employee for inheritance purposes. 

The provision of the act, pursuant to which the survivors of an em- 
ployee who has a ‘‘current connection with the railroad industry’’ are 
paid benefits under the Railroad Retirement Act rather than the Social 
Security Act, has been the occasion ‘for a number of decisions. An em- 
ployee has this ‘‘connection’’ if before an annuity accrues to him or 
he dies (whichever first occurs) he has ‘‘been in service as an employee 


' in not less than twelve calendar months’’ in any 30 consecutive calendar 


months after which he has not ‘‘engaged in any regular employment 
other than employment for an employer.’’ 

In applying this provision to the case of an individual who had been 
in military service for 40 months, had returned to service as an em- 
ployee for 2 months, and had spent the next 12 months, until his de- 
cease, in regular employment as a wage earner under the Social Security 
Act, the Board held that military service should be counted as service 
“as an employee’’ for the purpose of a ‘‘current connection’’ and there- 
fore that the survivors were to receive benefits under the Railroad Re- 
tirement Act. A ‘‘current connection’’ was denied, however, in the case 
of a deceased individual whose only claim to the ‘‘connection’’ was that 
he had received a fee of $1 per month as vice president and member of 
the board of directors of a railroad since it was clear that his fee was 
intended to be no more than nominal and formal remuneration and not 
to be ‘‘compensation’’ for service ‘‘as an employee’’; accordingly ap- 
plication for survivor benefits was referred to the Social Security Ad- 
ninistration for adjudication. 

The statute provides, too, for the counting of military service of a 
deceased employee in computing the benefits of his survivors under 
the same conditions as it is counted in computing his own benefits. The 
act provides further that a reduction shall be made in ‘‘any annuity”’ for 
every month for which a gratuitous benefit, based on the same military 
service, is also paid under any other act of Congress. This reduction is 
to be in the proportion that the amount of military service increases 
the amount of service used to compute the annuity or in the amount of 
the other gratuitous benefit for the month, whichever method results 
“in the smaller reduction.’’ It was ruled, as in the case of an annuity 
to the employee himself, that the reduction in the survivor annuity could 
not exceed the amount by which the military service increased the an- 
nuity. It was ruled, however, inj another case, that the reduction must be 
made, not only in the annuity of the survivor who receives such other 
gratuitious benefits, but also in the annuities, based on the same mili- 
tary service, payable to any other survivor, irrespective of whether this 
survivor secured gratuitious payments under another act of Congress 
since the language of the provision, and its legislative history as well, 
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showed that the reduction provision is directed against double pay- 
ment by the Federal Government, rather than double receipt by the in- 
dividual. 

Section 3 (f) of the act, as amended in 1946, provides that any ae- 
erued annuities unpaid at the death of \the annuitant shall be paid to 
the same individuals who would be entitled to the lump sum payable 
under section 5 (f), that is, to the ‘‘widow or widower,’’ and if none, 
‘‘to any child or children of the deceased and to any other person or 
persons who, under the intestacy laws of the State . . . will have been 
entitled to share as distributees with such children,’’ or if there are 
none such, ‘‘to the parent or parents of the deceased,’’ and if there be 
none of these, ‘‘to any person or persons, equitably entitled thereto, to 
the extent and in the proportions that he or they shall have paid the ex- 
pense of burial of the deceased,’’ Section 3 (f) provides an exception to 
this by: specifying ‘‘that . . . first, brothers and sisters of the deceased, 
and if there are none such, then grand-children of the deceased . . . shall 
be entitled to receive payment prior to any payment being made for... 
burial expense.’’ It was held that the reference to ‘‘grandchildren’”’ in 
the quoted exception, did not preclude grandchildren from sharing, as 
children, in the accrued annuities payable under section 3 (f), and, 
further, that children of ‘‘brothers and sisters’’ of the deceased do not 
share as distributees in the accrued annuities at all. It was decided also 
that the amendment required that any unpaid accrued annuities pay- 
able under section 5 of the 1935 act (the 12-month survivor annuity) 
should be paid in the same manner as was provided for other kinds’ of 
annuities. 


Sickness Benefits 


The provisions for the new sickness benefit program enacted in 1946 
required, of course, that claims be filed for such benefits. But unlike the 
provisions for unemployment benefits due to lack of work, which requir- 
ed personal registration before benefits may be paid, the sickness benefit 
provisions require only that ‘‘in accordance with such regulations as the 
Board may prescribe, a statement of sickness .. . [be] filed within such 
reasonable period, not in excess of ten days as the Board may prescribe.”’ 
This provision, it was held, authorized the Board to permit the! filing 
not only by the employee himself, but, also, if the employee died before 
he filed the statement, by anyone entitled to the benefits accruing to the 
employee before his death. It was held also, in view of the specific 
provision for filing ‘‘within such reasonable period, not in excess of‘ ten 
days,’’ that the Board must require that the statement be filed, whether 
by the employee or someone else, before the end of the ninth day after 
the first day of the employee’s sickness if the first day is to be counted 
a ‘‘day of sickness.’’ A statement would be ‘‘filed,’’ it was ruled, only 
when received by the Board, except that it would be regarded as ‘‘filed’’ 
within the prescribed time if the employee made reasonable effort to 
file it in time but twas prevented from doing so by circumstances be- 
yond his control, and the statement is received by the Board within a 
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reasonable time after the conditions which prevented the earlier filing 
no longer exist. : 

A further provision is that no day shall be considered a ‘‘day of 
sickness’’ (or as a day of ‘‘unemployment’’) with respect to any em- 
ployee if the day is ‘‘in any period with respect to which the Board 
finds that he is receiving or will have received . . . unemployment, .. . 
or sickness benefits under an unemployment or sickness compensation 
law of any State or of the United States other than this act or any other 
social-insurance payments, under a law of any State or of the United 
States’? provided that sickness or unemployment benefits may be paid 
for such day to the extent these benefits exceed ‘‘any other social in- 
surance payments’’ for such day. It was held, as to this provision, that 
payments made for total disability under a State workman’s compensa- 
tion law were ‘‘social insurance’’ payments but that workman’s com- 
pensation payments for partial disability, disfigurement and the like, 
as distinguished from payments for total disability, are not made ‘‘with 
respect to’’ any period, that is, any period of inability to work, and 
therefore, are ‘‘social insurance’’ payments to which the provision does 
not apply. It was held further, since all payments made under work- 
man’s compensation laws are ‘‘social insurance payments,’’ and al- 
though only such payments as are made for total disability come within 
the quoted provision, that the payments are not damage payments from 
which the Board might be entitled to reimbursement under the provision 
that: ‘‘the Board shall be entitled to reimbursement from any sum or 
damages paid or payable to such employee or other person through suit, 
compromise, settlement, judgment, or otherwise on account of any lia- 
bility (other than a liability under a health, sickness, accident, or simi- 
lar insurance policy) based upon such infirmity, to the extent that it 
will have paid or will pay benefits for days of sickness resulting from 
such infirmity.”’ 

Payments made as a ‘‘pension’’ by the United States under Vet- 
erans’ Regulations No. 1 (a), part 1, paragraph 1 to a veteran disabled 
because of personal injury or disease contracted in line of duty were 
held, however, not to be ‘‘social insurance payments’’ or ‘‘sickness 
benefits under a sickness compensation law’’ and did not prevent days 
for which the ‘‘pension’’ was paid from being a ‘‘day of sickness’’ for 
which sickness benefits under the Railroad Unemployment Insurance 
Act might also be paid. 

Another provision of the Railroad Unemployment Insurance Act 
prevents ‘‘any day in any registration period comprising the last four- 
teen days of a period of twenty-eight days with respect to which period 
of twenty-eight days the Board finds he [an employee] earned, in train 
and engine service, yard service [and like service] at least the equivalent 
of forty times his daily benefit rate’’ from being a “*day of sickness’’ 
or ‘‘unemployment.’’ It was held that in determining whether the 
equivalent of 40 times the ‘‘daily benefit rate’? had been ‘‘earned,’’ 
remuneration for service in Canada to an employer not conducting the 
principal part of its business in the United States was not to be counted. 


‘ 
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The opinion in the case pointed out that the remuneration for Canadian 
service was not counted in computing ‘‘base year’’ compensation and 
thus was not used in computing the ‘‘daily benefit rate.’’ 


The requirement that a person have a ‘‘current connection with the 
railroad industry’’ in order that survivor benefits be paid under the 
Railroad Retirement Act rather than the Social Security Act applies, 
as well, to eligibility for a minimum and an occupational disability an- 
nuity. It was ‘ruled, under this provision, that employment in Canada 
for an employer not conducting the principal part of its business in the 
United States was not ‘‘employment other than employment for an em- 
ployer’’ and thus did not prevent an employee from having a ‘‘current 
connection with the railroad industry’’ though the employment was not 
otherwise to be counted in computing an annuity or other benefit. 

Another ruling on the “‘current connection’’ provision was that a 
person granted an occupational disability annuity which ceased because 
of recovery from the disability, retained the necessary ‘‘current con- 
nection and could be granted another such annuity (or a minimum 
annuity) even though, following the grant of his first annuity and after 
the last 30-consecutive-month period in which period he had been ‘“‘in 
service as an employee in not less than twelve calendar months,’’ he had 
engaged in ‘‘regular employment other than employment for an employ- 
er.’’ The ruling was based on the facts that the definition of ‘‘current 
connection’’ required only that the 30-month period be before ‘‘an 
annuity . . . begins to acerue’’ (italics supplied) and that the legis- 
lative history and the general purposes of the provision indicated that 
the requirement applied only to the grant of the first annuity. 

In still another case it was held that employment as a police magis- 
trate for an hour or less a day and no more than 4 days a week which 
was given to a disabled railroad employee merely to provide relief, was 
not to be regarded as ‘‘regular employment”’ cutting off a ‘‘current 
connection with the railroad industry.’’ It was held further, however, 
that this service would be considered to be ‘‘compensated service to any 
person,’’ since it was performed for money remuneration, and therefore 
service which would have to be discontinued by an applicant, pursuant 
to section 2 (a) of the Railroad Retirement Act, in, order that the ap- 
plicant be granted an annuity at all. Furthermore, it was ruled, if this 
employment was his last before his annuity began, it would be service to 
**the last person by whom . . . employed prior to the date on which the 
annuity began to accrue’’ so that he could not return to such service 
without losing the annuity, under section 2 (d) of the Railroad Retire- 
ment Act, for each month in which he performed such service. 

It was decided also, in another case, that if the last remunerated 
employment an annuitant had before his annuity began to accrue was 
for any executive department, independent establishment, or other 
agency of the United States Government, the United States would be 
the ‘‘last person by whom . . . employed”’ for the purpose of section 2 
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(d) of the Railroad Retirement Act; and the annuitant must forego the 
annuity for each month in which he works, for money remuneration, for 
any such department or agency of the United States, regardless of 
whether he had ever worked for that particular department or agency 
before. 


Court Review 


At the beginning of the fiscal year, five actions for review of deci- 
sions of the Board were pending in the courts; during the year four more 
such actions were brought, as well as one action to compel the Board to 
make a decision. Since, however, the amendments of 1946 provided 
expressly that actions for review of decisions of the Board could be 
brought only in the United States circuit courts of appeal or the Court 
of Appeals for the District of Columbia (repealing all provisions for 
other court jurisdiction over suits against the Board), all but one of the 
new cases seeking review were initiated in such courts, the one exception 
being dismissed immediately upon suggestion of lack of jurisdiction in 
the court in which the action was brought (the Municipal Court of the 
District of Columbia). The one action to compel the Board to make a 
decision was instituted in a United States district court. Of the five 
actions pending at the beginning of the year, one was an appeal to the 
Court of Appeals for the District of Columbia from a district court deci- 
sion of the Board in an employer status case (Universal Carloading and 
Distributing Company v. Railroad Retirement Board, 71 Fed. Supp. 
369 (D. C. 1947) ) ; one was pending before a circuit court of appeals as 
an initial action ; and three, which had been filed before the amendment 
of the judicial review provisions, were pending in the district courts. 

By the end of the fiscal year all the cases had been disposed of except 
the appeal in the Universal Carloading and Distributing Company case; 
the action to compel the Board to make a decision; and a case filed in the 
United States Circuit Court of Appeals for the Ninth Circuit to review a 
decision of the Board denying an annuity beginning date earlier than 
July 31, 1946, on the ground that the applicant had the required ‘‘em- 
ployment relation’’ only under the amendments of July 31, 1946, which 
did not become effective, as to this, before that date. 

In the three other cases before the circuit courts of appeal, decisions 
on the merits were rendered in favor of the Board in two, and the third 
was dismissed on petition of the plaintiff. In one case, Spencer v. Rail- 
road Retirement Board, 166 Fed. 2d 342 (C. C. A. 3, 1948), the court 
sustained the decision of the Board that the petitioner was not entitled 
to a ‘‘pension’’ for any period after October 1, 1937, since, based on serv- 
ice rendered prior to January 1, 1937, he was eligible for an ‘‘annuity’’ 
on July 1, 1937, and the statute plainly provided that a ‘‘pension’’ was 
not to be paid ‘‘subsequent to the [pension] payment due on October 1, 
1937’’ to an individual ‘‘ who was on July 1, 1937 eligible for an annuity 
under this Act [the 1937 Act] or the Railroad Retirement Act of 1935, 
based in whole or in part on service rendered prior to January 1, 1937.’’ 
The petitioner claimed that he had not applied for his annuity before 
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August 28, 1944 (so that his annuity could not begin before June 28, 
1944, that is, as the statute provides, not more than 60 days before the 
filing of the application), because the Board did not, until February 8, 
1944, rule that his employer was, and had been throughout, covered by 
the act. He contended, therefore, that the Board was estopped to deny 
that he was not eligible for an annuity on July 1, 1937. The court ruled, 
however, that an estoppel may not be asserted against an agency of the 
United States Government and, in any event, that the elements of estop- 
pel were not present. The court referred, as it said, ‘‘only to one of the 
necessary elements,’’ the fact that the petitioner had suffered no loss by 
reason of the Board’s action since throughout the period October 1, 1937, 
to June 28, 1944, he had regularly received a monthly pension from his 
employer in an amount at least as much as that he claimed from the 
Board. 

In the other case, Burke v. Railroad Retirement Board, 165 F. 2d 24 
(App. D. C., 1947), the court sustained the Board’s finding that the 
Orphans’ Court of Allegheny County, Pa., was a ‘‘person’’ within the 
meaning of that section of the act (section 2 (a)) which precluded eligi- 
bility until service to any ‘‘person’’ was discontinued and that an an- 
nuity had erroneously been paid to the petitioner since in applying for 
this annuity he had stated that he had ‘‘not worked for any other person, 
institution, or company for compensation”’ since he last worked for an 
employer, when, in fact, he was then remuneratively employed by the 
Orphans’ Court and continued to be so employed while receiving an 
annuity. The court found further that the evidence clearly supported 
the Board’s finding that the applicant was not without fault and that 
recovery of the annuity payments made to him would not be contrary to 
the purposes of the act or against equity or good conscience. 

Of the three cases pending in district courts when the fiscal year 
began, one was dismissed by the court on the ground that it had no juris- 
diction since the amendments of July 31, 1946, provided exclusively for 
jurisdiction in circuit courts of appeal and the Court of Appeals for the 
District of Columbia of actions for review of Board decisions, without 
any provision saving jurisdiction in district courts of pending cases 
(Conway v. Railroad Retirement Board (N. D. Ohio, Civil Action No. 


23919, March 19, 1948)). The two other cases were dismissed for want 
of prosecution. 
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INDUSTRIAL FREIGHT TRAFFIC BUREAU DEFUNCT * 


Ex-Convict’s Chain of Traffic Bureaus Victimize Business and 
Employee 


W. O. Taylor, of Texas antecedents, came into St. Louis in late 1946 
and established the Industrial Freight Traffic Bureau, leaving a protege 
from Texas and Louisiana in charge. The business was to be affiliated 
with similar traffic bureaus at Dallas and San Antonio, Texas, and 
Monroe, Louisiana. A sheaf of photostats of orders for service, and of 
checks indicating recoveries on freight charges, formed the basis of a 
sales kit used to charm all contacts. 

A service of advice on how to pack, and what lines to use, was in- 
cluded in a contract sold to local business firms. Later similar local 
affiliates were also established in Kansas City and Fort Wayne. 


Partnership Sold 


It was soon evident that one of the features of this chain of traffic 
bureaus was to sell partnerships to local people. However, before doing 
so, a quick and highly successful sales campaign was conducted by the 
promoter and his own crew of salesmen. Contrary to the policy of many 
legitimate traffic bureaus, an initial fee was charged, and usually ap- 
peared justified on the basis of the service of advice on how to pack and 
ship, ete. After a community was thoroughly canvassed, and the ad- 
vance fees pocketed, the local newspapers then carried advertising offer- 
ing the partnerships. Those who bought secured the half interest in the 
local operation, for a fancy price, with no share in the advance fees 
collected prior to their partnership, but required to provide all the serv- 
ice, and with a contract of sharing in any advance fees on new contracts 
they might arrange to sell. They found they had bought into the work, 
not the profits. 

In St. Louis the half interest partnership changed hands about four 
times. Finally it even reverted to a Texan who had been induced to 
make a loan to the ex-convict promoter, with the St. Louis franchise as 
part of the collateral. The St. Louis office was never operated by Mr. 
W. O. Taylor, the promoter deluxe. 

St. Louis offices were in an elaborate suite at 1118 Title Guaranty 
Building, with a large waiting room, a series of private offices, and an 
appearance of dignity and stability hard to resist. Relatively good rate 
men were hired, and quite a few firms advised us the service rendered by 
these employees was entirely satisfactory. This was also true in the other 
cities where offices were set up. Some firms even managed to renew for 
asecond year, paying a second initial fee, before the offices here closed in 
early September, 1948. 





* Reprinted from the March 1, 1949 issue of the Better Business Bureau Bulletin 
St. Louis, Missouri. 
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Employees Not Paid 


Bureau investigation disclosed that employees had not been paid for 
many weeks, the building rent was in arrears, and the office was quickly 
abandoned by the employees as well as the promoter, who was presumed 
to be in Fort Wayne. 

It was also learned that Taylor had been traveling in high style, 
usually by plane (a real high flyer, as it were), between his various 
offices, and these tremendous expenses, we were advised, were beyond the 
income of these offices. Mr. Taylor also borrowed about $1500 from each 
of his rate clerks here, and this was to be invested in some other business, 
not connected with the local traffic bureau or any of its affiliates. This 
was apparently lost along with the large sum of unpaid wages due. 


Fort Wayne Office Closes, Too! 


Now we have word from the Fort Wayne Better Business Bureau 
that Taylor, a known ex-convict, who spent more time in Fort Wayne 
than elsewhere, had ‘‘flown the coop’’, with the employees of that office 
mulcted of about $30,000 in additional sums for ‘‘investment’’ by Taylor 
in side schemes. One Fort Wayne employee lost $11,000 in this manner. 
Again, the paid employees were rendering a traffic bureau service which 
was satisfactory to many clients. 


‘Where, Oh Where, Are Our Freight Bills, Now?” 


That’s the refrain we have been hearing from a large number of 
very important firms. They are willing to lose the initial fees paid, if 
only they can recover their records, but no one seems to know just how 
to find and secure them. The bones were apparently picked so clean in 
the St. Louis enterprise that it was not attractive enough to start a 
receivership or bankruptcy proceedings. 


Was Your Company A Client? 


If your company was a client of the Industrial Freight Traffic 
Bureau in St. Louis, will you kindly advise us fully, particularly if they 
failed to return all your records and freight bills. Some of the men who 
are seeking their records are willing to join in a group with others to 
attempt to work out a legal solution to securing their original records, or 
any recoveries which might be coming to the traffic bureau as result of 
the claims filed by the employees, in behalf of client companies. 

















Rail Transportation 
By A. Rea WiuuiaMs, Editor 


FINANCE MATTERS 
Central R. R. of New Jersey Modification of Securities 


In F. D. 16211, Central Railroad of New Jersey Securities Modifi- 
cation, the I. C. C. has issued an order, dated February 28, 1949, approv- 
ing, with one amendment and subject to certain terms and conditions, a 
plan for the modification of securities of the Central Railroad Company 
of New Jersey, under the provisions of Section 20b of the Interstate 
Commerce Act. 





D. T. & 1. R. R. Acquisition 


The Nickel Plate, the New York Central, and the Erie Railroads 
have been permitted to intervene in F. D. 16426 wherein the Pennsyl- 
vania and the Wabash seek authority to acquire control of the Detroit, 
Toledo & Ironton Railroad, through stock ownership. Hearing was 
held April 19-22, inclusive. 





M. D. & S. R. R. Mahaffie Act Application 


In F. D. 16147, Macon, Dublin & Savannah Railroad Bond Modi- 
fication, Division 4 of the I. C. C. has issued an order, dated March 10, 
1949, authorizing alteration or modification of $1,733,000 of first-mort- 
gage 40-year 5-percent bonds of that company due January 1, 1947, 
Holders of more than 75 per centum of aggregate principal amount of 
this class of securities have agreed to the modification. 





FORMAL MATTERS 
Alabama Intrastate Passenger Fares 


The I. C. C. has authorized the railroads operating in Alabama to 
charge the same passenger mileage fares for traffic within that State 
that are charged for interstate travel. The I. C. C. told the railroads 
that they could boost these fares ‘‘on or before May 18th’’ upon 30 days 
notice. 





Mississippi Intrastate Express Rates and Charges 


In Docket 30082—Mississippi Intrastate Express Rates and Charges, 
the I. C. C. has found that the rates and charges of Railway Express 
Agency, Inc., for intrastate transportation of property by express, im- 
posed by authority of the State of Mississippi, create unjust discrimina- 
tion against interstate commerce. The basis for non-discriminatory 
rates is determined and the discrimination ordered removed. 


~(}.. 
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Tennessee Intrastate Rates 


The Railroad and Public Utilities Commission of the State of 
Tennessee, in order dated March 11, 1949, in Docket 2918, has author. 
ized rail carriers operating within that state to increase, with certain 
exceptions, all existing basic rates and charges by the same amounts and 
in the same manner as authorized on interstate traffic by the Interstate 
Commerce Commission in its final report and order in Docket Ex Parte 
166, dated July 27, 1948. The exceptions concern rates on road aggre- 
gates, coal and coke, fertilizer, agricultural lime stone and agricultural 
slag, brick, clay, sand and cement, chemical wood, acid wood, pulp wood 
and fuel wood. 





Eastern Carriers L.C.L. Rates 


In Docket No. 29770, Increased Less-Carload Rates, Official Terri- 
tory, the Eastern railroads have submitted to the I. C. C. a proposal for 
increased rates on l.c.]. traffic in. the form of a new scale of class rates. 
The current proposal is in the form of a petition for leave to file a peti- 
tion for further hearing and the petition for further hearing. The rail- 
roads said that studies made by them subsequent to the issuance of the 
Commission’s report in this case had required more than the 60 days 
time allowed by Rule 101(e) for the filing of petitions for further hear- 
ing. They said that as a result of their additional studies and con- 
sideration, they desire further hearing to bring the record up to date in 
the matter of present costs of service in relation to present revenues, and 
to modify the original proposal in the light of changed costs, and to add 
to it certain supplemental proposals designed to increase efficiency in 
handling and better to meét the expenses for the shipper distances. 





Railway Mail Pay—Supplemental Petition 


Counsel for the railroads parties to the original petition in Docket 
No. 9200—Railway Mail Pay, dated February 19, 1947, the supplemental 
and amendatory petition of June 24, 1948, and for other carriers, filed 
with the I. C. C., on March 24, a supplemental petition seeking an in- 
crease of 80% in the compensation for the transportation of United 
States mail, from the date of the petition, in lieu of the 65% increase 
heretofore sought. 





Union Pacific Motor Carrier Extension 


Division 5 of the I. C. C. has found that the publie convenience and 
necessity require operation by the Union Pacific Railroad Company, as 
a common carrier by motor vehicle of general commodities, with certain 
exceptions, between points in Kansas, Colorado, and certain points in 


Missouri and Wyoming which are stations on its rail lines, over specified 
routes. 
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Government Reparation Cases 


Hearings in five of the Government reparation cases have been set in 
Washington, before Division 4 of the I. C. C., beginning June 21. The 
dockets assigned for hearing at that time are 29622 (Soldiers Gear 
Cases); 297385 (Transit Privileges on Export Freight); 29746 (Alumi- 
num Alloy Air Plane Landing Mats) ; 29795 (Policing of Export Rates 
at Pacific Coast Ports); and 29805 (Iron and Steel Airplane Landing 
Mats—Carload). 

In all cases except Docket 29622 the complainant has been directed 
to prepare its testimony in writing and to furnish copies thereof, to- 
gether with its exhibits, to counsel for the defendants and to the Com- 
mission not later than May 2. 

The Grand International Brotherhood of Locomotive Engineers has 
asked the I. C. C. for leave to intervene in the Government Reparation 
Cases on the side of the defendants. 





Reed-Bulwinkle Act Applications 


The I. C. C. has over-ruled the motion of the Department of Justice 
that the four Reed-Bulwinkle applications filed by the railroads be con- 
solidated for consideration and disposition. Application No. 2 relates to 
Western Traffic Association. Application No. 3 relates to Eastern Rail- 
roads; Application No. 6 relates to Southern Freight Association, et 
al; Application No. 7 relates to Per Diem, Mileage, Demurrage and 
Storage. In over-ruling the motion of the Department of Justice, the 
Commission states : 

“It appearing, That the several applications present different fac- 
tual situations and issues; that the issues in No. 2 and, to some extent, 
in No. 7 relate to matters before the United States District Court for the 
District of Nebraska, Lincoln Division, in Civil No. 246, United States 
of America v. The Association of American Railroads et al.; that Nos. 2 
and 7 are, however, largely unrelated as to subject matter; that to con- 
solidate these four applications for consideration and disposition might 
result in undue delay in the determination of Nos. 2 and 7, above; and 
that such consolidation would be contrary to the intent of section 17(3) 
of the Interstate Commerce Act in that it would so intermingle the issues 
as not to ‘conduce to * * * proper dispatch’ in the determination of these 
applications, and might require attendance at all hearings of parties in- 
terested in one application only, contrary to the provision of section 5(a) 
of the Administrative Procedure Act, 5 U.S.C. 1004(a), that ‘In fixing 
the times and places for hearings, due regard shall be had for the con- 
venience and necessity of the parties or their representatives.’ ’’ 

Application No. 2, relating to Western Traffic Association, has been 
assigned for further hearing on April 27th, 1949, at the Baker Hotel, 
Dallas, Texas, before Commissioner Rogers. The initial hearing, at 
Washington, D. C., on April 6, stands as heretofore assigned. 
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Application No. 3, relating to Eastern Railroads, has been assigned 
for hearing at Washington, D. C., on May 4, 1949, before Commissioner 
Rogers. 

Hearing on Application No. 6, relating to Southern Freight Asso. 
ciation, et al, heretofore assigned for March 28, 1949, at Montgomery, 
Ala., before Commissioner Alldredge, has been postponed to a date and 
place to be hereafter fixed. 





LEGISLATION 
House Committee On |. & F. C. Subcommittee 


Chairman Crosser, of the House Committee on Interstate and 


Foreign Commerce, has announced the appointment of the following 
subcommittee : 


Transportation—(Including Railroads, Aviation, Trucks, Busses and 
Inland Waterways) 


Lindley Beckworth, Chairman Arthur G. Klein 
Oren Harris John B. Sullivan 
Dwight L. Rogers John A. McGuire 
Charles A. Wolverton Leonard W. Hall 
Carl Hinshaw Joseph P. O’Hara 





Senate Transportation Inquiry 


S. Res. 50 was favorably reported by the Senate Committee on Rules 
on March 23. This Resolution, as amended, would authorize the Senate 
Committee on Interstate and Foreign Commerce to conduct an inquiry 
into the various phases of transportation and communication. It is a 
substitute for S. Res. 50, as introduced, 8. Res. 62, and S. Res. 63. 





House Committee On I. & F. C. Investigations 


H. Res. 107, authorizing the House Committee on Interstate and 
Foreign Commerce to make investigations into any matter within its 
jurisdiction, was adopted by the House on March 16. 





Amendments Of Interstate Commerce Act 


S. 255, amending Section 205 of the Interstate Commerce Act with 
respect to Joint Boards, and S. 256, Omnibus Amendments of the In- 
terstate Commerce Act, were passed by the Senate on March 18. 
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Transcontinental Highwzy Proposed 


Senator Kilgore, W. Va., has introduced S. 1299 proposing to estab- 
lish a system of transcontinental superhighways. The bill was referred 
to the Senate Committee on Public Works. 





Temporary Labor Relations Commission 


H. J. Res. 24, providing for the establishment of a temporary Labor 
Relations Commission, to make a study of labor relations, was approved 
by the House Committee on Education and Labor on March 24. 





Lobbying Investigation 


Representative Buchanan, Democrat, of Pennsylvania, has intro- 
duced H. Res. 125, proposing an investigation of all lobbying activities 
in Congress. He proposes an inquiry by the House Committee on the 
Judiciary into ‘‘all efforts to influence, encourage, promote, or retard 
legislation, directly or indirectly.’’ 





Government Officials—Salaries 


The Senate Post Office Committee has favorably reported S. 498, 
proposing an increase in the salaries of the members of the Interstate 
Commerce Commission, National Mediation Board, Railroad Retirement 
Board and certain other agencies to $16,000 per year. Presently, the 
members of the Interstate Commerce Commission receive salaries of 
$12,000 a year, while the salaries of the members of the National Media- 
tion Board and of the Railroad Retirement Board are $10,000 a year. 





U. S. Tax Court 


H. R. 3113 has been introduced in the House as a substitute for 
H. R. 2447, so as to reflect the amendments to that bill as approved by a 
House Judiciary subcommittee. The bill would make the U. S. Tax 
Court a court of record, and pérmit only members of the Bar to practice 
before such court. H.R. 3113 contains a specific provision permitting 
anyone permitted to practice before the Tax Court prior to September 
1, 1949 to continue to practice before it, even though not a member of 
the Bar. 





Minimum Wages 


H. R. 3190, amending the Fair Labor Standards Act so as to in- 
crease the minimum wage from 40 to 75 cents an hour, and in other re- 
spects, was formally favorably reported to the House on March 16 by 
its Committee on Education and Labor. 
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Pipe Lines Commodities Clause 


The Senate Committee on the Judiciary has been discharged from 
future consideration of S. 571, a bill to prohibit interstate common- 
carrier pipe lines from transporting commodities in which such carriers 
have any interest, S. 572, a bill to divorce the business of producing, re- 
fining and transporting of petroleum products from that of marketing 
petroleum products, and 8S. 573, a bill to prohibit producers, refiners and 
marketers of petroleum products from operating tankers and barges. 
These bills were re-referred to the Committee on Interstate and Foreign 
Commerce on March 2nd. 





R. R. B.—Hoover Commission Report 


The Hoover Commission, in a Report on Social Security, Education, 
and Indian Affairs, has recommended that the Railroad Retirement 
Board retain its present status as an independent agency. 





MISCELLANEOUS 
Freedom Train Purchase 


President Truman signed a bill, on March 2, under which the Gov- 
ernment will purchase the Freedom train. The President has asked Con- 
gress for an appropriation of $1,500,000 to be used between now and 
June 30, 1950, in sending the train and its cargo of historical documents 
on exhibition throughout the country. 





Freight Car Steel Allocation Reduction 


The Office of Industry Cooperation has announced that allocation 
of steel for freight cars, etc., will be reduced to 174,953 tons in June, as 
compared with 247,876 tons allocated in February. 





National Carloading Corporation Acquisition 


The Erie Railroad has acquired complete ownership of the National 
Carloading Corporation, one of the leading freight forwarders, having 
purchased the interest of the Chesapeake and Ohio Railway therein. 





O. D. T. Appropriations 


The First Deficiency Appropriation Bill, carrying appropriation 
of $95,000 for the Office of Defense Transportation, to enable it to con- 
tinue in operation until July 1, 1949, was favorably reported by the 
Senate Committee on Appropriations on March 22. 
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Reed-Bulwinkle Act—Repeal Proposed 
from The Conference of American Small Business Organizations has 
mon- adopted a resolution putting that organization on record as ‘‘being un- 
Tiers alterably opposed to the repeal of the Reed-Bulwinkle Act.’’ 
y, Te- 
ting ren ; 
and 1. C. C. Organization And Assignment of Work 
a sng The Interstate Commerce Commission has announced that it has 
eign amended its order as to assignment of work, entered June 8, 1942, as 


amended, pursuant to the provisions of Section 17 of the Interstate 
Commerce Act, as amended, and Section 3(a) of the Administrative 
Procedure Act (60 Stat. 237; 5 U.S.C. Supp. 1001), by revising Section 
11, Bureau Organization, so that the first paragraph of subdivision (d), 
tion, Bureau of Formal Cases—(1) Functions, shall read as follows: 


— ‘*(d) Bureau of Formal Cases—(1) Functions. This bureau headed 
by a Chief Examiner, handles the Commission’s formal proceedings 
in connection with rates, fares, charges, classifications, regulations 
and practices of carriers under Parts I, III, and IV, and in certain 
motor-carrier proceedings specified in (v) hereafter, except those as- 
signed to the Commission, a division or to an individual Commis- 
tOv- sioner for administrative handling. The cases fall in the following 
/0n- categories: (i) hearings on general investigations instituted by the 
and Commission on its own motion, and complaint and answer cases, 
nts (ii) hearings growing out of orders for investigation and suspen- 
sion of newly filed rates by reason of protests, or on the Commis- 
sion’s own motion, (iii) hearings on applications under section 4 
(49 U.S.C. 4) and other sections of the act, (iv) hearings on appli- 
cations for operating authority under Parts III and IV of the act, 
ion (v) hearings in motor-carrier proceedings subject to the provisions 
as of sections 7 and 8 of the Administrative Procedure Act which arise 
under section 5, Part I, or under Part II of the act, wherein an em- 
ployee of the Commission assigned to the Bureau of Motor Carriers 
performs any investigative or prosecuting function, and (vi) hear- 
ings on matters arising under section 5a relating to agreements 
- between or among carriers.”’ 


ing 








PERSONALS 
Railroad Retirement Board Appointment 


The nomination of Frank C. Squire to succeed himself as a member 
on of the Railroad Retirement Board for a term of five years from August 
n- 29, 1948, was confirmed by the Senate on March 16. 

he 
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R. F. C. Appointment 


The nomination of Walter Lee Dunham to be a member of the 
Board of Directors of the Reconstruction Finance Corporation for the 
remainder of a term expiring on June 30, 1950, was confirmed by the 
Senate on March 16. 





STATISTICS 
Passenger Traffic Statistics 


The Bureau of Transport Economies and Statistics of the I. C. C. 
has issued Statement No. M-250, showing passenger traffic statistics of 
Class I steam railways for the years 1948 and 1947. 

Passenger revenues for passengers in coaches decreased .6% in 1948 
as compared with 1947. Passenger revenues for passengers in parlor 
and sleeping cars decreased 1.4%. The number of passengers carried in 
coaches decreased 13.7% and the number of passengers carried in parlor 
and sleeping cars decreased 9.7%. 





Steam Railway Accidents 


There were 3 passengers killed and 279 passengers injured in train 
and train service accidents in January, 1949, as compared with 18 pas- 
sengers killed and 459 passengers injured in such accidents in January 
1948. In January 1949 there were 36 employees killed and 2324 em- 
ployees injured while on duty, as compared with 62 killed and 3110 
injured while on duty during January 1948. 





Railway Employment 


Class I steam railways, excluding switching and terminal companies, 
had 1,231,612 employees at the middle of the month of February 1949, 
a decrease of 6.05% as compared with the middle of February 1948, and 
a decrease of 1.96% as compared with the middle of January 1949. Rail- 


way employment at the middle of February 1949 was 123.7 of the 1935- 
1939 average. 





Railroad Equipment 


Class I railroads and railroad-owned privately-controlled refrigera- 
tor car companies had 78,061 new freight cars and 1,495 new locomo- 
tives on order on March 1, 1949. 





Railroads Net Income 


Class I railroads of the United States in January 1949, had an 
estimated net income, after interest and rentals, of $14,000,000 compared 
with $19,000,000 in January 1948, according to reports filed by the 
carriers with the AAR Bureau of Railway Economics. 
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Class I railroads in January 1949, had a net railway operating in- 


come, before interest and rentals, of $33,244,420 compared with $41,297,- 
152 in January 1948. 





Revenue Freight Loadings 


Loading of revenue freight for the week ended March 19, 1949, 
totaled 607,767 cars. This was a decrease of 91,826 cars or 13.1 per 
cent below the corresponding week in 1948, and a decrease of 236,274 
cars, or 28.0 per cent below the corresponding week in 1947. 

Loading of revenue freight for the week of March 19, decreased 
101,559 cars or 14.3 per cent below the preceding week due principally 
to the current holiday in the coal mining fields. 

Coal loading amounted to 45,850 cars, a decrease of 34,158 cars 
below the corresponding week in 1948, and a decrease of 93,231 cars be- 
low the preceding week this year. Coal loadings were reduced by work 
stoppage beginning March 14 this year and were reduced to a lesser 
degree by work stoppage in the corresponding week last year. 





Pipe Line Statistics 


The Bureau of Transport Economics and Statistics of the I. C. C. 
has issued Statement No. Q-600, showing transportation revenue and 
traffic of major oil pipe line companies for the years 1948 and 1947. The 
transportation revenue of these companies for the year 1948 amounted to 
$340,850,100 as compared with $300,092,514 for the year 1947, an in- 
erease of 13.6%. The number of barrels of oil originated on line and 
received from connections in 1948 was 2,556,067,010 as compared with 
2,317,256,483 for the year 1947. 











Motor Transportation 
By Harry E. Boot, Editor 


New York Appellate Court Holds Union Liable 


The Appellate Court of the State of New York recently upheld the 
State’s Supreme Court in denying the Local 807 Teamsters Union appeal 
from a $4,161 award made to Motor Haulage. This case originally arose 
out of a strike in April, 1946 when Local 807 continued a two-day walk- 
out against Motor Haulage. The Company maintained that it was 
severely damaged by this breach of contract by Local 807. The major 
issue in the litigation was whether or not the Union was responsible for 
the actions of a substantial number of its members. The Supreme Court 


ruled that the Union was responsible and the Appellate Court confirmed 
this ruling. 





Motor Carrier Freight Claim Rules Strengthen 


The General Freight Claim Committee of the Freight Claim Council 
of the American Trucking Associations revised their regulations in an 
effort to answer some complaints that there were not sufficient ‘‘teeth’’ 
for taking disciplinary action against members. The By-laws of the 
Council had previously been amended to provide for suspension or expul- 
sion of members failing to handle claims promptly. The Secretary of the 
Council has reported that since the change in by-laws there have been 
several formal complaints against members, the majority of which were 
adjusted by agreements between the parties involved. Only one com- 
plaint is now pending, and the carrier has been given 60 days to make a 
satisfactory disposition of the shippers claim. The Chairman of the 
Committee stated, ‘‘It is not the purpose of the Council to make any 
carrier pay a claim. Our feelings are that if the claim is in order, it 
should be paid promptly; if not in order, the carrier should make a 
written declination promptly ; but, in no event, should a carrier be per- 
mitted to ignore claims and remain a member in good standing of this 
organization.’’ 





Motor Carriers Urge epee. Of Proposed Rate-Reductions On 
ires 


The Central and Southern Freight Tariff Association has urged 
suspension of proposed reduction in rail freight rates on pneumatic 
rubber tires from Wabash, Indiana, Dearborn, Detroit, Ecorse, and Jack- 
son, Michigan, Akron, Barberton, Findlay, Mansfield, Mogadore and 
South Akron, Ohio to points in nine Southern states. The rates pub- 
lished between rail carriers on point to point commodity rates are based 
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on 30% of existing first-class rates and according to the protest are ‘‘con- 
siderably lower’’ than the present motor carrier rates. The Motor 
Carrier Freight Bureaus alleged that competition for the traffic was 
exceptionally keen and if the proposed rail rates were allowed to become 
effective, there would be diversion of the traffic to the rails. 





Southern States Officials Discuss Reciprocity 


The Reciprocity Committees of the Southern states recently met in 
Atlanta, Georgia to discuss motor vehicle reciprocity. Representatives 
from Motor Vehicle Departments, Public Service Commissions and Reve- 
nue Departments of the various states met with motor carrier representa- 
tives and motor carrier associations for an open and frank discussion of 
these problems. Commissioner McDonald of the Georgia Public Service 
Commission called the meeting, and without exception, the officials 
attending were enthusiastic in acclaiming the benefits of reciprocity. 
Typical of the comments was that of Commissioner Carter from Florida, 
who declared that lack of reciprocity is ‘‘nothing short of a crime.”’ 
The motor carrier representatives present were given an opportunity to 
ask questions and comment on present difficulties. In an Executive Meet- 
ing the following day, the group went on record in urging the Southern 
officials to devote all possible time and effort to the end that uniform 
regulations as to maximum width, height, length and load limits be 
effected and that where the imposition of taxes or fees is not in con- 
formity with the policy of sister states, every possible effort be made to 
remove or minimize such inconsistencies and to the fullest extent possi- 
ble, reciprocal agreements be executed that will mutually waive and re- 
move impositions and obstacles that may exist. This meeting has further 
resulted in a Committee being appointed to develop a uniform reciprocal 
agreement. 

Much has been written and said on reciprocity, but the Southern 
states’ officials have demonstrated that they intend to do something about 
it. 





Department Of Justice Protests Motor Carrier Filing Under The 
Bulwinkle Act 


The Department of Justice has urged that the Interstate Commerce 
Commission deny an application made by Silver Fleet Motor Express, 
Inc. for American Trucking Associations, publisher of the National 
Motor Freight Classification, unless certain procedures are changed to 
conform with the Department of Justice views. The Department of 
Justice has already called for a hearing on that application filed on be- 
half of the Household Goods Carriers’ Bureau by Kane Transfer and has 
also requested an outright disapproval of an application by American 
Van Lines for the Independent Movers’ and Warehousemen’s Associa- 
tion. 

The application filed on behalf of the American Trucking Associa- 
tions was made by Silver Fleet, as freight classification and freight 
ratings of some 5,000 motor common carriers are governed by the 
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National Motor Freight Classification, published by A. T. A. The 
Justice Department said the agreement among carriers participating in 
the Classification provides that ‘‘nothing in this procedure shall prevent 
a carrier from making a change in its tariffs through the procedure of a 
rate publishing agent or in an individual issue of such ecarrier.’’ The 
Justice Department contends that this phrasing should be amended ‘to 
specify that within the meaning of such paragraph a ‘change in its 
tariffs’ includes the right to publish a new tariff, as well as an amend. 
ment of existing tariffs, and includes the right to publish tariff material 
relating to classification as well as to rate levels.’’ 


The Department was specific on several other objections in asking 
that the application be denied. 





I. C. C. And Regular Route Common Carriers Urge Denial Of Casale 
Petition 


The Law and Enforcement Section of the Bureau of Motor Carriers 
and the Regular Common Carrier Conference of A. T. A. have filed 
briefs urging the denial of petition by John J. Casale, Inc. of New York 
for reconsideration and oral argument on a recent decision which held 
the company a contract carrier when leasing equipment accompanied by 
drivers to shippers. The Common Carrier Conference argued that the 
Casale Company has had what amounts to a favorable decision due to the 
prolonged litigation of the case, and ‘‘reopening at this late stage will 
merely result in a further delay of several years * * *.’’ The brief of 
the Enforcement Section of the Bureau of Motor Carriers states that the 
Casale petition ‘‘fails to present any new or changed facts.’’ The En- 
forcement Section brief further states ‘‘Counsel for petitioner advances 
the theory that the presumption of carriage for hire cannot arise against 
any person leasing trucks with drivers except as to an admitted or 
proved carrier for hire in one or another phase of its operations. * * * 
This statement is clearly erroneous for the presumption will prevail by 
virtue of the actual nature of the particular operations conducted by the 
person or carrier under consideration, regardless of whether or not that 


person or carrier engages in common carriage in another phase of its 
operations. ’’ 





Routing Intrastate Shipments Over Interstate Route 


On March 7, 1949, the United States Supreme Court denied certio- 
rari in the case of Atlantic Freight Lines, Inc. v. Pennsylvania Public 
Utility Commission and with this action probably established a precedent 
ease for future determination of interstate commerce when between two 
points within the same state. This case came up when the Pennsylvania 
Public Utility Commission, on March 2, 1948, issued a restraining order 
against Atlantic Freight Lines to prohibit their transportation of truck- 
loads of sugar between Philadelphia and Pittsburgh, Pennsylvania 
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through Baltimore, Maryland. The Atlantic Freight Lines held no 
intrastate authority, although they did hold interstate authority as a 
common carrier between Pittsburgh, Pennsylvania and Newark, New 
Jersey through Baltimore, Maryland. Their certificate authorized service 
to and from the intermediate points of Uniontown and Philadelphia, 
Pa., Baltimore., Md., Trenton N. J., those in Pennsylvania within 20 
miles of Pittsburgh, and those within 25 miles of New York, N. Y. The 
certificate also authorized off route points of East Riverton, New Jersey, 
and those in Pennsylvania within 20 miles of Pittsburgh. After the 
Pennsylvania Publie Utility Commission had issued the restraining order, 
the case was taken to the Superior Court of Pennsylvania and on July 
2, 1948, that Court in 60 Atl. 2d 589; 163 Pa. Super. 215, upheld the 
restraining order of the Public Utility Commission. The Pennsylvania 
Superior Court held that where the Interstate Commerce Commission 
had not already determined whether or not the operation was interstate, 
the Commission or Court must vse its best judgment in initially answer- 
ing such questions. But in those cases where the Interstate Commerce 
Commission has considered the question and has determined that certain 
transportation is bona fide interstate transportation, no State Commis- 
sion or court may thereafter collaterally attack the finding in another 
proceeding. The Court said: 


‘‘When the Interstate Commerce Commission under authority 
vested in it by Congress has authorized transportation over a stated 
route, even between two points in the same state, its order designat- 
ing the movement as interstate commerce is bindinrg on the state and 
cannot be questioned collaterally.’’ 


In the instant case, the Court was unable to find that the Interstate 
Commerce Commission had assumed jurisdiction over Atlanta Freight 
Lines transportation by truck through Maryland between two points in 
Pennsylvania except as a part of a haul from the origin of a shipment in 
one state to a destination in another state. The Certificate of Public 
Convenience and Necessity issued to Atlantic Freight Lines read as 
follows : 


‘*Between Pittsburgh, Pennsylvania, and Newark, New Jersey. 
From Pittsburgh over Pennsylvania Highway 51 to Uniontown, Pa., 
thence over U. S. Highway 40 to Baltimore, Md. and thence over 
U. S. Highway 1 to Newark, and return over the same route. Serv- 
ice is authorized to and from the intermediate points of Uniontown 
and Philadelphia, Pa., Baltimore, Md., Trenton, N. J., those in 
Pennsylvania within twenty miles of Pittsburgh, and those within 
twenty-five miles of New York, N. Y.; and the off route points of 
East Riverton, New Jersey and those in Pennsylvania within twenty 
miles of Pittsburgh.’’ 


After reviewing the wording of the certificate, the Court said: 


“*Tt seems reasonably clear from the above language of the cer- 
tificate that what was authorized by the Commission was interstate 
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transportation over stated highways from Pittsburgh, Pa. to Balti. 
more, Md. to Newark, N. J. and return, and that common carrier 
service was permitted between certain intermediate points of origin 
in one state and of destination in another.’’ 


The Court even called attention to the fact that this carrier had 
clarification order from the Interstate Commerce Commission and noted 
the findings in that clarification where it stated : 


‘*the prior shipments in the ‘grandfather’ service were between 
Baltimore, on the one hand, and, on the other, points in West Va. 
and Western Pennsylvania, including the Pittsburgh area, and be- 
tween New York, N. Y., and certain northern New Jersey points, on 
the one hand, and the Pittsburgh area on the other.’’ 


The Court indicated in the opinion, that it could find no evidence in 
any report of the Commission or otherwise to show shipment between 
Philadelphia and Pittsburgh area from which ‘‘grandfather’’ or any 
other rights to transportation between these two points could be in- 
ferred. The Court did find that the Interstate Commerce Commission 
had approved transportation from and to the Pittsburgh area along an 
interstate route, which included Philadelphia but only as to shipments 
between states. Nothing in any of the proceedings indicated that the 
Commission had authorized by implication or otherwise the transporta- 
tion of goods, between points of both origin and delivery within Pennsy]- 


vania, even though it was transported over Maryland highways. The 
Court then said: 


‘*Since the Commission has not characterized such transporta- 
tion interstate, our Public Utility Commission had jurisdiction to 
inquire whether the commerce in question was intrastate in fact.” 


It was decided that the evidence before the Public Utility Commis- 
sion was sufficient to support its conclusion that the movement of the 
shipment in question across the state line was but a subterfuge to evade 
the state’s requirement as to intrastate commerce. 

There were several collateral features which were probably persua- 
sive in that the intrastate rate on sugar (the commodity in question) 
was 49 cents per cwt., whereas, the interstate rate was 35¢ per cwt. 
There was also a question of distance between the two points in that the 
two points over Pennsylvania highways varied from 287.44 miles to 313 
miles, depending upon the route taken. The segment of the interstate 
route between the two points involved approximately 348 miles of high- 
way travel. Another point considered by the Court was the fact that the 
normal route between Pittsburgh and Philadelphia on Pennsylvania 
highways took about 10 hours driving time, whereas, the interstate route 
involved driving time (including an obligatory rest period) of about 18 
hours The evidence showed that the freight line had a terminal in 
Baltimore, Maryland, but even though the truck did travel through 


Baltimore, there was no pick up or delivery at any place outside of 
Pennsylvania. 
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Freight Forwarder Regulation 


By Gites Morrow, Editor, 


General Counsel, Freight Forwarders Institute 


Supreme Court Holds Forwarders Have No Right Of Subrogation 
Against Railroads 


In an opinion by Chief Justice Vinson, delivered April 4, 1949, the 
Supreme Court of the United States reversed a decision of the Court of 
Appeals and held that freight forwarders do not have the right to recover 
for loss and damage against the railroads on the basis of subrogation as 
provided in Section 20(12) and that the only basis of recovery is under 
the terms of the bill of lading. The decision was rendered in Docket 
No. 65, Chicago, Milwaukee, St. Pawl & Pacific R. Co., et al., v. Acme 
Fast Freight, Inc. The decision of the Circuit Court (166 F 2d 778) 
was summarized in the April, 1948 issue of the Journal, beginning at 

age 627. 

: The Supreme Court decision deals extensively with the legislative 
history of Part IV. Among the important conclusions reached are: That 
the freight forwarder in its relations with the carriers utilized has the 
status of a shipper; that for purposes of legislative interpretation the 
statement of the ranking minority member of the committee handling 
the bill takes precedence, in the instant case, over the committee report ; 
and that the only significance which Section 20(12) has in connection 
with Part IV of the Act is to give the forwarders the right of subroga- 
tio against those with whom they are permitted to enter into coopera- 
tive arrangements. 

The Court summarized the question to be decided as follows: 


“‘There can be no question but that under § 20(11), the forwarder 
is liable to its shipper for loss or damage to the freight exactly as 
if it were an initial carrier subject to Parts I, II, and III. We are 
now asked to decide whether the right-over given by § 20(12) to an 
initial carrier against its connecting carriers applies in the case of 
forwarders who have paid loss and damage claims to their shippers 
and seek recompense from the carrier responsible for the loss.’’ 


The opinion further states : 


“If § 1013 of the Act, by its incorporation of § 20(11) and (12), . 
makes the forwarder an initial carrier with a right-over against the 
carrier responsible for the loss or damage, the nine-month period is 
not applicable. If, however, the forwarder is still a shipper vis-a-vis 
the railroads, it must file its claims within the period specified in the 
railroad bill of lading. The District Court held, on an agreed state- 
ment of facts, that the forwarder must file its claims within the 
nine-month period. The Court of Appeals for the Second Circuit 
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reversed, holding that for the purposes of § 1013 alone, forwarders 
are to be considered carriers and as such are entitled to the right. 
over given by § 20(12). We granted the petition for a writ of 
certiorari, 335 U. S. 807, to resolve this important question under 
Part IV of the Interstate Commerce Act.’’ 


The opinion then proceeds to deal with the issues under four nun. 
bered headings. First, the Court deals with the legislative history of 
Part IV and of Section 413 in particular. Significance is attached by 
the Court to the fact that Section 413, which incorporates in Part IV 
the provisions of Section 20(11) and (12), uses the phrase ‘‘in the cage 
of service subject to this part’’ in qualifying the application of those 
sections to freight forwarders. From this it is concluded that in making 
the provisions of Section 20(12) applicable to forwarders it was the 
intention of Congress to limit the right of subrogation to service covered 
by Part IV, which would make the section applicable only as between 
forwarders who enter into joint loading arrangements and as between for- 
warders and motor carriers who issue bills of lading on behalf of 
forwarders. The Court notices the fact that the House Committee report 
with which the forwarder bill was submitted to Congress contains a state- 
ment that ‘‘in case the loss or damage to the property transported occurs 
on the line of a carrier whose service the freight forwarder utilizes, the 
freight forwarder will have the right of subrogation against the carrier 
under Section 20(12)’’. However, reference is made to the fact that 
Representative Wolverton, ranking minority member of the Committee, 
in statements on the floor of the House at the time the bill was passed, 
undertook to qualify the language of the report in this respect. Con- 
gressman Wolverton stated that Section 20(12) would apply only to a 
‘‘ecombination of services’’ such as would occur when two or more for- 
warders are involved. On this point the Court states: 


‘*In weighing the relative importance of this statement and the 
committee report, a number of additional facts assume importance. 
The bill under consideration was reported unanimously by the 
House Committee on Interstate and Foreign Commerce. Congress- 
man Wolverton, who was the ranking minority member of the com- 
mittee, spoke in behalf of the bill and presented the only extended 
exposition of its provisions. His explanation of its meaning was not 
challenged or contradicted by any member of the committee. On the 
contrary, his part in its drafting was recognized by the chairman 
of the committee, and his remarks have been quoted as authority by 
the Interstate Commerce Commission. 

**In this posture of events, the committee report can be given 
little weight. A report not previously submitted to members of the 
committee and expressly contradicted without challenge on the floor 
of the House by a ranking member of the committee can hardly be 
considered authoritative. The Committee of Conference, of which 
Representative Wolverton was a member, adopted § 1013 exactly as 
it appeared in the House amendment. It bore, at that time, the 
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gloss placed upon it on the floor of the House. Under those circum- 
stances, we cannot construe the statute to give forwarders the right- 
over against underlying carriers under § 20(12).’’ 


Under its second heading the decision deals with the status of for- 
warders in their relationship with the underlying carriers. It is con- 
cuded that forwarders had the relationship of shippers insofar as the 
underlying carriers are concerned at common law, and that Part IV has 
not changed that status. 

Under its third heading the decision takes up some of the practical 
aspects of the situation involved. After discussing the purposes of the 
Carmack Amendment, and indicating that the railroads have set up 
elaborate methods for arbitrating claims among the carriers, the Court 
states : 


‘‘The considerations that made § 20(12) workable as applied to 
railroads are not, however, applicable to freight forwarders. They 
enter into no arrangements, concerts, cooperation, or through route 
courtesies with railroads. As shippers they are forbidden by law 
to do so. Furthermore, the forwarder will always be in the position 
of a receiving or delivering carrier seeking the right-over against 
connecting carriers, never in the position of a carrier against whom 
the right-over is asserted. *** ”’ 


Finally the decision takes up the contention of the forwarder as to 
the inequities which would result from failure to apply subrogation 
under the circumstances of the case. The first of these contentions was 
that Congress could not have intended to make the forwarder an insurer 
of freight while requiring at the same time that it file and prove claims 
against carriers as if it were an ordinary shipper. The second contention 
was that since forwarders cannot provide for a shorter period of time 
than nine months for the filing of claims, which is the period specified in 
the rail bill of lading, there will necessarily be some claims filed with 
forwarders too late for recovery by the forwarder from the carrier 
responsible for the loss. As to the first contention the Court points out 
that Part IV of the Act did not change the situation which existed at 
common law and, therefore, that the forwarder is not deprived of any 
right which he traditionally enjoyed. 

The Court recognizes the validity of the contention that forwarders 
will sometimes be unable to recover from the carrier actually responsible 
because he will not have time to refile the claim when it is received near 
the end of the nine months’ period. As to this the Court remarks that 
the objection obviously applies to an insignificant proportion of the 
total claims and adds: ‘‘Furthermore, if the Interstate Commerce Com- 
mission considers the matter to be of sufficient importance, it has the ex- 
perience and authority to prescribe the proper corrective. In any event, 
this single inconsistency is hardly sufficient to justify the contention that 
Congress intended that § 1013 be interpreted to make the forwarder an 
initial carrier with right-over against common carriers who must treat 
the forwarder as a shipper for all purposes.’’ 
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Forwarder Extension Case Appealed To Court 


Five freight forwarders have brought a complaint in the District 
Court of the United States for the Northern District of Illinois seeking 
to have enjoined and set aside the order of the Interstate Commerce 
Commission in Lifschultz Fast Freight Extension—West and Midwest, 
Docket No. FF-95, Sub. No. 2, which was entered September 16, 1948, 
The case was scheduled for argument before the Court on April 7, 1949, 





House Transportation Subcommittee Holds Hearing On Overcharge 
And Undercharge Limitation Bills 


The Transportation Subcommittee of the House Committee on Inter. 
state and Foreign Commerce held hearings on March 28 and 29 on bills 
H. R. 1709 and H. R. 3162. The purpose of the bills is to provide a 
statutory limitation on suits for overcharges and undercharges in Parts 
II and IV of the Act. Bill H. R. 1709 is identical with the terms of bill 
H. R. 2759 which was passed by the House last year. It provides for a 
two year statute cf limitations in Parts II and IV of the Act and reduces 
the three year period now provided in Part III to a two year period. 

Commissioner Splawn testified in favor of bill H. R. 1709 and the 
bill was also supported by the Freight Forwarders Institute and the 
American Trucking Associations, Inc. A similar bill, S. 257, has been 
reported to the Senate by the Committee on Interstate and Foreign Con- 
merce. 
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Water Transportation 


By Ricuarp H. Specxer, Editor, 
Executive Vice-President, National Water Carriers Association, Inc. 


Pan-Atlantic Steamship Corporation 
Extension—Jacksonville 


The Commission has authorized extension of operations by Pan- 
Atlantic Steamship Corporation, of Mobile, Ala., to include Jacksonville, 
Fla. A third amended certificate issued in Docket No. W-376 authorizes 
operation as a common carrier by self-propelled vessels in the transporta- 
tion of passengers and commodities generally between Boston, Mass., 
New York Harbor, Philadelphia, Pa., Baltimore, Md., Georgetown and 
Charleston, S. C., Jacksonville, Miami, Tampa, Port Saint Joe and 
Panama City, Fla., Mobile, Ala., and New Orleans, La. The effective 
date of the certificate is April 22, 1949. 





Circle Line—Sightseeing Yachts, Inc. 


Proposed Report 


A proposed report issued by Examiner J. Edgar Snider, recom- 
mends that the Interstate Commerce Commission find that public con- 
venience and necessity require operation by Circle Line-Sightseeing 
Yachts, Ine., of New York, N. Y., as a common carrier by self-propelled 
vessels in the transportation of passengers, on shorter cruises, in indivi- 
dual groups of not more than 475 passengers each, from points in New 
York Harbor to Bear Mountain, N. Y., and return, from May to October, 
both inclusive, of each year. 





Louis Berger 
Temporary Authority 


The Interstate Commerce Commission has authorized Louis Berger, 
doing business as East Coast Shipping Co., of Coral Gables, Fla., to 
operate until October 7, 1949 as a contract carrier by non-self-propelled 
vessels with the use of separate towing vessels in the transportation of 
new automobiles from Jacksonville, Fla. to Ft. Pierce, West Palm Beach, 
Ft. Lauderdale, and Miami, Fla., by way of inland waterways. 





Hoffman Towboat Company 

Common Carrier Application 
L. L. Hoffman and William S. Dyer, doing business as Hoffman 
Towboat Company, of Toledo, Oreg., have filed application with the 
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Interstate Commerce Commission for exemption from the provisions of 
Part III of the Interstate Commerce Act for operations as a common 
carrier by tug and barge in the transportation of lumber and lumber 
products to and from points within Yaquina Bay, the Yaquina River, 
and tributaries. 





Hudson River Day Line 
Transfer of Operating Rights 


The Interstate Commerce Commission has approved the transfer to 
Hudson River Boat Co., of New York, N. Y., of the certificate issued to 
Hudson River Day Line authorizing seasonal operations as a common 
carrier by self-propelled vessels in the transportation of passengers (1) 
between places within the limits of New York Harbor and places on the 
Hudson River as far north as Poughkeepsie, N. Y., and (2) in excursion 
service between places within New York Harbor and places on Long 
Island Sound as far east as Roton Point, Conn. 





Baton Rouge Coal & Towing Co. 
Extension—Lubricating Oils and Greases 


The Interstate Commerce Commission has authorized extension of 
operations by the Baton Rouge Coal & Towing Co., of Baton Rouge, La., 
as a common carrier by non-self-propelled vessels with the use of separate 
towing vessels, in the transportation of lubricating oils and greases, in 
packages, from Chaison, Texas to Baton Rouge, La., in lots of less than 
300 tons. The applicant’s previous certificate authorized operation as a 
common carrier by towing vessels in the performance of general towage, 
and by non-self-propelled vessels with the use of separate towing vessels 
in the transportation of contractors’ machinery and equipment, between 
ports and points along the Mississippi River below and including Cairo, 
Ill., and tributary waterways in Arkansas and Louisiana. 





B. B. Jublou 
Common Carrier Authority 


By report and order dated March 9, 1949 in Docket No. W-988, the 
Commission has found future public convenience and necessity to require 
seasonal operation by B. B. Jublou, of Coraopolis, Pa., from April to 
September, inclusive, of each year, as a common carrier by self-propelled 
vessels in the transportation of passengers between Pittsburgh, Pa. and 
Chester, W. Va. Issuance of a certificate is withheld pending appli- 
cant’s readiness to begin operation on or before June 30, 1949. 
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V. P. Serodino, Inc. 
Temporary Authority Vacated 


By order dated March 24, 1949 in Docket No. W-991 (Sub-No. 1), 
the Interstate Commerce Commission has vacated and set aside its order 
of February 14, 1949 which granted V. P. Serodino, Inc., of Cincinnati, 
Qhio, temporary authority to operate as a common carrier by self-pro- 
pelled vessels in the transportation of commodities generally between 
ports and points along the Ohio River from Cincinnati, Ohio to Louis- 
ville, Ky. The proceeding has been assigned for hearing together with 
the carrier’s application for permanent authority on April 13, 1949 at 
the Federal Building, Cincinnati, Ohio. 





The Commerce Line 
Common Carrier Application 


The Commerce Line, Inc., of Grand Haven, Mich., has filed applica- 
tions with the Commission requesting both permanent and temporary 
authority to operate as a common carrier by self-propelled vessels in the 
transportation of commodities generally between Milwaukee, Wisc. and 
Grand Haven, Mich., and between other lake Michigan ports. The appli- 
cation has been assigned Docket No. W-996. 





U. S. Maritime Commission Appointment 


The Senate on March 16, 1949 confirmed the nomination of David J. 
Coddaire to be a member of the United States Maritime Commission for 
the term expiring April 15, 1954. 





Federal Barge Lines Operations 


The Mississippi Valley Association’s long-standing feud with the 
Federal Barge Lines, over Government operations on the Mississippi 
River, has ended. A majority of the Association’s 97 directors has ap- 
proved a Federal Barge Lines’ plan which stipulates that no part of the 
Government-operated carrier service will be discontinued for at least 
five years. The Barge Lines’ expansion program, under the agreement, 
will be limited only where it interferes with private carrier operations. 





Grain From Lake Ports 


The Baltimore and Ohio Railroad has asked the Interstate Com- 
merce Commission to suspend schedule rate reductions on grain moving 
from Buffalo, N. Y. and other Lake ports to Albany, New York, Boston, 
and Portland, Maine. The B. & O. filed a joint petition with the 
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Pennsylvania, Reading, and Western Maryland Railroads, requesting an 
investigation of the reduction. The petition also protested extension of 
the free time period on grain held for export at New York City. 

The railroads charge that elimination of the differential would 
disrupt the long-standing competitive relationship between the rail. 
roads serving Albany, New York, Boston, and Portland, on the one hand, 
and Baltimore and Philadelphia, on the other. 





Great Lakes Iron Ore Transportation 


The President, on March 28, 1949, signed S. J. Res. 52, authorizing 
Canadian vessels to carry iron ore on the Great Lakes between the United 
States and Canadian ports during the 1949 season. (Public Law 26) 
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Recent Court Decisions 


By WarREN H. Waoner, Editor 


Intrastate or interstate motor transportation. 
Atlantic Freight Lines, Inc. v. Pennsylvania Public Utility Commission 


On March 7, 1949 the Supreme Court denied petition for writ 
of certiorari to review a decision of the Superior Court of Pennsylvania, 
reported in 60 A2d 589, in the case of Atlantic Freight Lines, Inc. v. 
Pennsylvania Public Utdity Commission. The State Court had held that 
in the absence of a determination by the Interstate Commerce Commis- 
sion that a certificated interstate motor carrier’s transportation of 
freight between two points within Pennsylvania partly over highways of 
another state is in interstate commerce, a State Commission has jurisdic- 
tion to determine whether such transportation is in fact intrastate 
commerce, and whether transportation partly over the roads of another 
state is a subterfuge to evade the State’s regulatory authority over in- 
trastate commerce. The State Court also held that the evidence was suf- 
ficient to support the findings of the Public Utility Commission that 
such transportation was in fact intrastate commerce. 


By denying the writ sought, the Supreme Court declined to review 
these holdings. 
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Meetings of Regional Chapters 


District No. 1 Chapter 


Ralph H. Cahouet, President, 38 Chauncy Street, Boston, Masgs. 
chusetts. | 7 
Atlanta 


Paul H. Hardin, Chairman, A.T.M., The Coca Cola Company, 310 
North Avenue, N. W., Atlanta, Georgia. 


Baltimore Chapter 


Levin J. Canter, Chairman, Division T. M., Koppers Company, 
Bartlett-Hayward Division, P. O. Box 298, Baltimore 3, Maryland. 

Members of the National Association are cordially invited to attend 
any of the regular dinners or meetings of the Baltimore Chapter. 


Chicago Chapter 


Erle J. Zoll, Jr., Chairman, Illinois Central Railroad, 135 East 11th 
Place, Chicago 5, Illinois. 

Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooras of the Palmer House, Chicago. 


Denver Chapter 


A. J. Tait, F.T.M., Chairman, Rio Grande Motor Way, Ine., 775 
Waze Street, Denver 4, Colorado. 


District of Columbia Chapter 


Roland Rice, Chairman, Ass’t Gen’] Counsel, Association of Ameri- 
can Railroads, Transportation Building, Washington 6, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of th 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10.30 of the day of 
the luncheon so that reservation can be made. 


Michigan Chapter 


Harold Z. Frederick, Chairman, R. C. Mahon Company, 8650 Mt. 
Elliott Avenue, Detroit 11, Michigan. 





N. B.: Members within each of the several districts may at their own expense with 
the approval of the vice-president of the district, organize and maintain district and 
local chapters which may send delegates to annual or other meetings of the Associa 
tion. Such chapters must conform to the constitution and by-laws of the Association, 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—section 5, Article IV.) 

(Sample charter, i.e., that of the District of Columbia Chapter. will be found on 
pages 120-122 of December, 1939, JourNaL.) 
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Kansas City, Missouri, Chapter 


E. L. Peterson, President, Assistant Transportation Commissioner, 
The Board of Trade, 1028 Baltimore Street, Kansas City, Missouri. 

Meets: 6:00 P. M., on the first Wednesday of each month in the 
Board Room of the Kansas City Chamber of Commerce, 11th & Baltimore 
Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 


St. Louis, Missouri, Chapter 
George W. Holmes, Chairman, 20th Floor, Missouri Pacific Building, 
St. Louis 3, Missouri. 
Meets: Third Friday of each month at 12:15 P. M., at the Mark 
Twain Hotel. Out of town members are cordially invited to attend the 
luncheon and meeting. 


Metropolitan New York Chapter 
Eric E. Ebert, Chairman, 114 Branford Place, Newark 2, N. J. 
Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month 7 :30 P. M., except June, July and August. 
Ninth District Chapter 


Richard Musenbrock, President, 637 Northwestern Bank Building, 
Minneapolis 2, Minnesota. 
Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A.., 
Minneapolis, Minn. 
Northeastern Ohio 
G. H. Dilla, President, 3030 Euclid Avenue, Cleveland, Ohio. 


Philadelphia Chapter 
R. S. Mawson, Chairman, T. M., ACF-Brill Motors Company, 
Philadelphia 42, Pennsylvania. 
Pittsburgh Chapter 


Robert R. Wertz, Chairman, U. 8. Steel Corporation of Delaware 
1401 Koppers Building, Pittsburgh 30, Pennsylvania. 

Meets: 7:30 P. M. Last Monday of each month, Traffic Club of 
Pittsburgh, Hotel William Penn. 


San Francisco Chapter 


Irving F. Lyons, Chairman, California Packing Corporation, 101 
California Street, San Francisco 19, California. 
Meets: San Francisco Commercial Club, last Monday of each month. 


A cordial invitation is extended to members of other Chapters and 
of the national association to attend meetings. 


Southern California Chapter 


L. H. Stewart, Chairman, 354 South Spring St.. Los Angeles. 
California. 
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CHAPTER NEWS 


District No. 1 


On Tuesday, March 15th, the District No. 1 Chapter members held g 
luncheon meeting at the Parker House in Boston. Mr. James J. Williams 
Examiner, Interstate Commerce Commission was the guest speaker. 


Atlanta 


A group of Atlanta members of the Practitioners Association met 
on March Ist and completed the organization of the Atlanta Chapter. 
Officers were elected as follows: 


Chairman: Paul H. Hardin, A. T. M., The Coca Cola Company, 310 
North Avenue, N. W., Atlanta, Georgia. 


Vice-Chairman: W. M. Miller, General Manager, Southern Motor 
Carriers’ Rate Conference, 873 Spring St., N. W., Atlanta, Georgia. 


Secretary-Treasurer: Clyde T. Kilgore, 312 Chamber of Commerce 
Building, Atlanta, Georgia. 


Executive Committee 
George E. Boulineau, T. M., Atlanta & West Point Railroad, 4 Hunter 


Street, S. E., Atlanta, Georgia. 
John E. Branch, Rhodes-Haverty Building, Atlanta, Georgia. 


Allen Day, District Manager, McLean Trucking Co., Inc., 736 Memorial 
Drive, 8S. E., Atlanta, Georgia. 


Allan Watkins, 214 Grant Building, Atlanta, Georgia. 


At a meeting held on March 7th a Constitution and By-Laws were 
approved and unanimously adopted. 


Chicago 


Honorable C. B. Aitchison, Interstate Commerce Commissioner, was 
the guest of honor at the March luncheon meeting of the Chicago 
Chapter, on Friday, March 18th in the Terrace Casino of the Morrison 
Hotel. 


District of Columbia 


Mr. Daniel P. Loomis, Chairman, Association of Western Railways, 
Chicago, Illinois, gave a very interesting and enlightening talk before 
the Washington Chapter on Tuesday, April 15th on ‘‘The Railway 
Labor Law—Practices and Problems.’’ 

We expect to include Mr. Loomis’ address in an early issue of the 
Journal. 
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Kansas City 


Under the auspices of the Kansas City Chapter, Association of 
1. C. C. Practitioners, together with all other traffic and transportation 
organizations in Greater Kansas City, a testimonial dinner was given at 
Kansas City, Missouri, on March 23, 1949 in honor of Joseph H. Tedrow, 
Transportation Commissioner of the Chamber of Commerce of Kansas 


ity. 

~—" C. B. Aitchison was a guest at the Tedrow dinner. Mr. 
Aitchison complimented Mr. Tedrow on his excellent work in his avoca- 
tio as an educator and pointed out to the younger practitioners that the 
successful passing of their examinations for admission to practice be- 
fore the I.C.C. was only a start in the matter of education required 
in their chosen field. 

At the conclusion of his remarks, Commissioner Aitchison presented 

Mr. Tedrow a special certificate indicating that Mr. Tedrow’s many 
frends are now in the process of establishing a special library on 
traffic and transportation subjects at the University of Kansas City 
to be known as the ‘‘ Joseph H. Tedrow Collection.’ 


Metropolitan New York 


Mr. A. J. Pasch, Chairman of the Associated Latin American 
Freight Conferences, spoke at the meeting of the New York Chapter 
on March 15th. His subject was: ‘‘ Whither Freight Conferences?’’ 


Ninth District 


New officers were elected at the March 8th meeting of the 9th 
District Chapter. They are: 


President: Richard Musenbrock, General Attorney, Minneapolis & St. 
Louis Railway, 637 Northwestern Bank Building, Minneapolis, 
Minnesota. 


First-Vice-President: A. G. Grimm, G.T.M., Pillsbury Mills, Inc., 608— 
2nd Avenue, South, Minneapolis, Minnesota. 


Secretary: Walter J. Vosika, T. M., Hallet & Carey, 265 Grain Exchange 
Building, Minneapolis, Minnesota. 


Treasurer: Richard C. Volkert, Commerce Agent, Minneapolis & St. 
Louis Railway, 637 Northwestern Bank Building, Minneapolis, 
Minnesota. 


Vice-President—Minnesota 


V. P. Brown, A.F.T.M., Great Northern Railway, 175 East 4th Street, 
St. Paul, Minnesota. 


Vice-President—South Dakota 


J. ~ Ihnet, Traffic Commissioner, Chamber of Commerce, Watertown, 
.D. 
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Vice-President—North Dakota 
J. I. Finsness, Commerce Counsel, Chamber of Commerce, Fargo, N. D. 
Vice-President— Wisconsin 


J. F. McGrath, Vice-Pres’t, Gateway City Transfer Company, 2130-59 
South Avenue, LaCrosse, Wisconsin. 


Executive Committee 


E. L. Murphy, Jr., % E. L. Murphy Motor Freight Line, Broadway 
at 10th Street, St. Paul, Minnesota. 


L. E. Torinus, Ass’t Gen’] Solicitor, Great Northern Railway, 175 
East 4th Street, St. Paul, Minnesota. 


Lloyd Meyer, General Manager, Wheeler Barnes Company, 3200 
Snelling Avenue, Minneapolis, Minnesota. 


Wesley C. Newman, T. M., Archer-Daniels-Midland Company, 600 
Roanoke Building, Minneapolis, Minnesota. 


Donald A. Morken, 1100 1st National Soo Line Building, Minneapo. 
lis, Minnesota. 


Members present at the meeting went on record as opposing H. R. 
1656, a bill requiring representation on the I. C. C. from the New 
England states. 

H. R. 1709, and S. 257, bills for recovery of overcharges and under. 
charges in connection with motor and water carriers were approved. 

It was also reported that Railroad Brotherhood representatives had 
approached the Chairman of the Minnesota Railroad and Warehouse 
Commission with a view of changing the rules of practice before that 
body. The Chapter authorized the special committee previously handl- 
ing this subject for the Chapter to take whatever action necessary to 
protect the interest of the non-lawyer practitioners. 

A movie of the Chicago Railroad Fair ‘‘ Wheels of Progress’’ was 
shown. 





Pittsburgh 


The President of the Association of I. C. C. Practitioners, Mr. 
Chester C. Thompson, was the guest of the Pittsburgh Chapter at the 
dinner meeting held at the Ft. Pitt Hotel on March 28th. Mr. Thomp- 
son spoke on: ‘‘Legislative Proposals Affecting the I. C. C.’’ Excerpts 
from Mr. Thompson’s speech are printed elsewhere in this issue of the 
JOURNAL. 

Paul J. Schweibinz, Chairman of the Chapter’s Committee on En- 
tertainment, announced that arrangements for the Annual Golf Tourna- 
ment have been made and it will be held at the Chartiers Country Club 
on June 7th. 











List of New 


Griffin B. Bell, (A) 26 East Bryan Street, 
Savannah, Georgia. 

Oren F. Bridwell, (B) Secretary, Colo- 
rado & New Mexico Coal Operators 
Ass'n, 814 Boston Building, Denver 2, 
Colorado. 

Renah F. Camalier, (A) 1025 Connecticut 
Ave., N. W., Washington 6, D. C. 

Edward F. Gillick, (B) Midwest Transfer 
Co. of Ill., 7000 South Pulaski Road, 
Chicago 29, Illinois. 


* Elected to membership March, 1949. 


Members * 


James Glenn, (A) 200% North Rollins 
Street, Macon, Missouri. 

Otto F. Grausz, (B) T. M., Gorea’s 
od Express, 400 Jay Street, Utica, 


Warren E. Hall, Jr., (A) 1202-7 Candler 
Building, Atlanta, Georgia. 

William S. Megonigal, Jr., (A) Morris, 
Steel, Nichols & Arsht, 3018 Du Pont 
Building, Wilmington 41, Delaware. 

Joseph Renard, (A) 506 Olive Street, St. 
Louis 1, Missouri. 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


We believe that there are from time to time certain articles appear. 
ing in the JournaL which are, because of popular demand, of sufficient 
interest to have reprints made. Consequently we have on hand at the 
Association’s office reprints and pamphlets which should be of interest 
to our members and others. They are listed below and will continue to 
be so listed until the supply becomes exhausted : 


Organization of Divisions and Assignment of Work of the I. C. C. 
and Chart Showing the Major Functions of the Commission ....$1.00 


Attorney General’s Manual on the Administrative Procedure Act— 
prepared by the Department of Justice, 1948,—reproduced by 
ICC Practitioners’ Association, February 1948 JourNnaL—while 
I IUUIE . scevescncsascensinicnicdasesbsiiuisineceonaciatidatiantemeninn 35 


General Rail and Rail-Water Freight Rate Changes Made During 
the Period October, 1914, to April, 1948, Inclusive—statement 
prepared by I. C. C. Bureau of Traffic, released 5-6-48—reprint 
from ICC Practitioners’ JouRNAL, June, 1948—while they 
eee siihebahaeaiehinianinieniadiald te eaasaniainiddaimaiicnnniienitaininninnies 3 





Outline of Study Course in Practice and Procedure before the I. C. 
C.—Revised 1948 Edition—by Warren H. Wagner, Esquire .... .50 


Selected Reading List of Books Helpful in the Study of the Princi- 
pal Laws Within the Jurisdiction of the I. C. C.—Revised 1947 
Edition, prepared by Committee on Education for Practice .... .50 


Manual of Practice and Procedure before the I. C. C. prepared by 
C. R. Hillyer, F. C. Hillyer and Walter McFarland ................ Wh) 


The Lives of the Interstate Commerce Commissioners and the Com- 
mission’s Secretaries by Clarence A. Miller—while they last .... 1.25 
(Originally sold at $2.50 per volume). 


Decisions of the Supreme Court of the United States of Importance 
to Practitioners before the I. C. C.—prepared by Harold D. 
McCoy, Examiner-—now Assistant Chief Examiner—in 1940, 
with assistance of Messrs. Gerry, Norris and Reidy of the Com- 
mission ’s staff—while they last ............scccscssessesscscsseesesseeseeneeeeeees 25 


A Description of the Functions of the Divisions, Bureaus and Staff 
of the I. C. C. by O. L. Mohundro, Examiner, I. C. C.—re- 
printed from January issue, ICC PractiTIoNERS’ JOURNAL ........ 50 
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